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eS Holiday pay provisions in collective bargaining contracts must be 
spelled out in detail. When they are not, the employer may find he must pay fo 














more days than he expected. See “Wages . . . Hours” at page 641 
2 The National Labor Relations Board proudly reports that it has 






achieved some notable time cuts in case handling. The Board’s statement is in 
“Rank and File” at page 650. 







IN FUTURE ISSUES 


oa Robert J. Rosenthal summarizes “Taft-Hartley’s Limitations o1 
Union Security” with emphasis on major National Labor Relations Board deci 
sions in the field. He says: “The intent is to be practical rather than critical o1 
speculative and present a guide as to what is and what is not permissible.” 


































3 Professor Walter L. Daykin of the State University of Iowa 
discusses, among other things, the newly acquired power of labor to poach on 
traditional managerial preserves in “Effect of the NLRA and Taft-Hartley on 
the Employer’s Right to Hire.” 
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An 0.2 per cent rise from June to July—the fifth 
straight month of increase—brought the BLS all-items 
index to 114.7 per cent of the 1947-1949 average and 
191.8 per cent of the 1935-1939 average; 0.5 per cent 
above a year ago and 12.7 per cent above June, 1950. 


Down slightly in July. A drop of about 300,000 in 
agricultural employment was partially offset by a 
boost in the number of nonagricultural workers. The 
difference: 66,000. Unemployment also went down a 
little in July, to 1.548 million—2.4 per cent of the 
total labor force. 


Up in June. Average weekly earnings in manufac- 
turing industries rose 41 cents to $72.04, only a dime 
under last September’s high, $5.21 above June, 1952, 
and $13.19 above June, 1950. Most of the gain has 
been counteracted by higher prices and higher taxes 
The June workweek remained at an average 40.7 hours 


A 4 per cent decline in July from the previous month 
The July index figure: 232 (1935-1939 100, seasonally 
adjusted). This is nine index points under June and 
the lowest since October, 1952’s 230. A July decline, 
however, is normal; vacations take their toll in the 
production of both manufactures and minerals. 


Still climbing. In June: $285.9 billion (seasonally ad 
justed annual rate), nearly $18 billion above June of 
last year. Practically all of the increase was in labor 
income, which stood at $200.6 billion in June. Farm 
income continued its steady but mild decline 


A $336 million increase in June pushed total consumer 
credit outstanding over the $27 billion mark. Install- 
ment credit was about $20.5 billion, including $9.63 
billion in automobile paper, about $5.3 billion in other 
consumer-goods paper, $1.5 billion in repair and mod- 
ernization loans and over $4 billion in personal loans. 


Man-days of idleness caused by work stoppages in 
June were 750,000 greater than May’s three million, 
but the total for the first six months of 1953—12.6 
million—was only 40 per cent of the total for the 
same period last year. June totals: 725 strikes, 400,000 
strikers; May: 750 strikes, 370,000 strikers 


Preliminary estimates for the second quarter show a 
gain to $44.6 from $44.4 in the first quarter (seasonally 
adjusted annual rates in billions of dollars). Corpo- 
rate tax liability rose from $24.1 to $24.2. Total profits 
after taxes went from $20.3 to $20.4; profits distributed 
as dividend payments increased from $9.2 to $9.4; un- 
distributed profits dropped from $11.1 to $11. 
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Comment on 
Current Labor 
Problems 








Formulation and Application 


of NLRB Orders—Il 


By MORRIS D. FORKOSCH, Professor of Law, Brooklyn Law School 


N PART I of this article, which appeared 

in this space last month, the analysis 
of Labor Board power to issue orders 
disclosed that, while statutory and implied 
power permitted certain types of orders to 
be issued, all of these had to be based upon 
findings and evidence, analogous to the 
substantial-evidence rule in which findings 
of fact must be based upon a substantiality 
upon the whole record. In 
other words, a proper finding that a viola- 
tion of Section 8 (a) (5) of the Taft- 
Hartley Act—a bargain—had 
occurred, did not, ipso facto, giv e the Joard 
power reinstatement or back 
or both, for no evidence disclosing a viola- 
tion of Section 8 (a) (3) of the act had 
been submitted, and these types of orders 
were issuable only when proof of such vio- 
lations had been given. Various types of 
orders were discussed and briefly analyzed, 
part 


of evidence 


refusal to 


to order pay 


of this discussion con- 
limita- 


with the first 
cluding that external 
upon the power to 
orders were to be found. However, as dis- 
tinct from such application of a type of 
order admittedly within the Board’s power 
to issue when facts appeared substantiating 


and internal 


tions Soard’s issue 





~ 4 National Labor Relations Board v. Seven-Up 


Inc., 23 LABOR 
(1953), 73 S. Ct. 


Bottling Company of Miami, 
CASES { 67,329, 334 U. S. 334 
287. 

The listing and discussion of orders, in Part I, 
was taken from the author's forthcoming Trea- 
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its use, the question was also raised whether 
the Board had power revamp 
an order. In other words, and absent statu- 
tory permission therefor, could the Board 
take an old type 1 revamp it 


to create or 


ler and 
to bring it up-to-date, so as to apply it in 
types of violations 
discovered? Furthermore, 
could the Board formulate a brand new type 
used or thought of prior 
to such formulation? And, finally, in either 
of these two situations, could the Board 
apply this revamped or newly created order 
without any limitation, external or internal? 


of or 


a pending case to new 
not theretofore 


of order, never 


The question of a new typeof order, and 
its application, was eschewed from examina- 
tion, for it was concluded that the Seven-Up 
Bottling case’ applied only to the revamped 
order and its application, although it was 
suggested that the new type of order could 
be understood, with respect to the Board’s 
power to concoct, when the Seven-Up case 
was analyzed. In this second part we there- 
fore limit ourselves to a revamped order, 
and its application, and examine the Seven- 
Up case from the point of view of Board 
power in issuing and applying, as well as 
from the point of view of limitations upon 
such power. 


tise on Labor Law (Bobbs-Merrill Company, 
1953), and found in Sec. 285 thereof. The treat- 
ment in the treatise is, of course, more detailed, 
with citations and authorities for each point. 
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In the Seven-U p Bottling case the Board 
properly found discriminatory practices to 
have been indulged in, which required em- 
ployee reinstatement plus back pay. Sec- 
tion 10 (c) of the act specifically grants 
such power so that no question of an ex 
ternal limitation is involved; the record was 
replete with facts supporting findings which 
permitted and even required this order to 
issue, so that no internal limitation was in- 
volved; what, then, was the basis for review 
and the judicial conflict? The legal 
question involved the method of computing 
the back pay awarded the reinstated em- 
ployees, and whether the Board had power 
to change, that is revamp, this method. 


The method established in the 
first published order awarded those wages 
normally earned “during the period from 
the date of discharge to the date of 
[an] offer of reinstatement less the 
amount earned subsequent to dis- 
charge. In other words, regardless 
of the length of time which elapsed between 
the discharge and the offer of reinstatement, 
for example, one week, one year, or even 
three years, this period of time was com- 
puted as a unit, with the earnings of the 
employee in such unit of time being sub- 
tracted from the amount of the back pay the 
employer would be required to pay. For 
example, if Jones, an employee, were out 
for nine months, at a salary of $50 per week, 
his total loss would be, say, 36 weeks at $50 
per week, or $1,800. Assume, however, that 
with the thirteenth week Jones received a 
job at $75 per weck, so that for the 24 weeks 
in the discharged period he earned a total 
of $1,800. For the entire period, therefore, 
the losses and the earnings would cancel 
out and no back pay would be 
Obviously proof of these facts had to be 
placed in the record, and obviously earnings 
than $1,800 require the 
employer to pay solely the difference.” How- 
ever, in 1950, in the F. W. Woolworth Com- 
pany case,‘ the Board felt that its “ 


sole 


Joard’s 


” 


awarded. 
would 


of less 


cumu- 
lative experience” of 15 years disclosed that 


such form of remedy fell “short of effectuat- 
ing the basic purposes and policies of the 
Act,” and concluded that its earlier method 
of computation adversely affected the com- 
panion remedy of reinstatement. 
sons are stated by Mr. Justice Frankfurter 
as follows: 


The rea- 


“When an employee, sometime after dis- 
charge, obtained a better paying job than 
the one he discharged from, it be- 
came profitable for the employer to delay 


was 


an offer of reinstatement as long as possible, 
since every day the employee put in on the 
better paying job reduced back pay liability. 
Again, the old formula, in the same circum- 
stances, put added pressure on the employee 
to waive his right to reinstatement, 
by doing so he could terminate the running 
of back pay and prevent the continuing r« 

duction of the sum coming to him To 
avoid these consequences the Board laid 
down its new method of computation.” 
(73 S. Ct. at page 289.) 


since 


In other words, in our assumed situation, 
if the employer learned of the $75 per week 
job obtained by Jones, would it not be 
financially foolish for him to offer reinstate- 
ment one week after the new and better job 
had been obtained? As of the end of the 
thirteenth week, the employer would owe 
Jones $50 for thirteen weeks, or $650, less 
the $75 earned, for a net of $575, whereas 
if the employer delayed such offer until he 
came out that is, the thirty-sixth 
week, he would save the $575.° The delayed 
reinstatement, however, militated 
industrial and_ therefore 
continuing obstacle to the free flow of com 
merce How to 
resistance to immediate reinstatement under 


even, 


against 
peace created a 


overcome this employer 
these conditions, was thus of vital concern 
to the Board in its effectuation of the legis 
lative policy. Its formula, therefore, set 
forth in the Woolworth thus 
stated 

“The public interest in discouraging ob- 
stacles to industrial peace requires that we 
seek to bring about, in unfair labor practice 


case, Was 





2 Pennsylvania Greyhound Lines, Inc., 1 NLRB 
1, 51 (1935), enfd. 303 U. S. 261. All quotations 
and citations are from the opinions in the 
Seven-Up Bottling case. 

* If, however, the employee earned $100 weekly 
for the 24 weeks, for a total of $2,400, he would 
be $600 ahead. Should he be able to retain this, 
or should the employer obtain it? Obviously 
the employee retains it, and no discussion is 
required on this. 

*90 NLRB 289, 291 (1950). 

5In our assumed situation, the original $575 
would be reduced by $25 each week thereafter, 
so that even if the employer desired not to wait 
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for the entire 36-week period, it would still pay 
him to wait for additional weeks. 


* Note how carefully we must tie up any new 
order method, evolved by the Board, with legis- 
lative policy and a roadblock thereto created 
by the employer or the union. Whether, absent 
such a policy and obstacle, the Board could do 
as it did in the Seven-Up Bottling and Wool- 
worth cases, is a question not presently in- 
volved. In the opinion of this writer the Board 
would then be guessing and creating fancied 
requirements, all along the proscribed lines of 
delegation running riot. 


* Case cited at footnote 4, p. 292 and following. 
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Ye must know that women have do- 
minion over you: do ye not labour 
and toil, and give and bring all to 
the woman? 

—The Apocrypha, 1 Esdras. IV, 18 





cases, ‘a restoration of the situation, as 
nearly as possible, to that which would 
have obtained but for the illegal discrimina- 
tion’. In order that this end may be effec- 
tively accomplished through the medium 
of reinstatement coupled with back pay, 
we shall! order, in the case before us and in 
future cases, that the loss of pay be com- 
puted on the basis of each separate calendar 
quarter or portion thereof during the period 
from the Respondent’s discriminatory ac- 
tion to the date of a proper offer of rein- 
statement. The quarterly periods, hereinafter 
called ‘quarters’, shall begin with the 
first day of January, April, July, and Oc- 
tober. Loss of pay shall be determined by 
deducting from a sum equal to that which 

[the employee] would normally have 
earned for each such quarter or portion 
thereof, [his] net earnings, if any, 
in other employment during that period 
Earnings in particular quarter shall 
have no effect upon the back-pay liability 
for any cther quarter.” 


one 


In other words, again utilizing the facts 
in our assumed Jones were 
charged on January 1, and assuming each 
month contains four weeks, his initial loss 


case, if dis- 


® (See also the arguments of Mr. Justice Min 
ton, joined in by the Chief Justice, 73 S. Ct., 
at p. 292 and following, on this score.) 

If, however, Jones began to work in the 
twelfth week, then his first quarter loss of $600 
would be reduced by his one-week’'s earnings 
in such quarter, of $75, for a net award of $525. 
If, in the third quarter, he could work only 
to the thirty-fifth week, so that in such third 
quarter he worked only 11 and not 12 weeks, 
his loss of $600 for the third quarter (assuming 
a 36-week total until reinstatement, or getting 
another job, etc.) would be reduced by his 
1l-week earnings, at $75 per week, of $825, 
which obviously means Jones gets nothing for 
this third quarter. 

Assume, however, these facts: Jones begins 
such work the thirteenth week, and works for 
six weeks; he then begins such work again 
the twenty-fifth week and works for 11 weeks. 
Under the 1935 formula adopted in the Penn- 
sylvania Greyhound case, cited at footnote 2, 
his total loss would be $1,800, less $75 for 17 
weeks ($1275), for a net to him of $525. Under 
the new Woolworth formula, he receives $600 
for the first quarter, $150 for the second quarter 
($600 less six times $75), and nothing for the 
third quarter ($600 less 11 times $75), for a 
net to him of $750, which is $225 more than 
under the original formula. 

If, under the Board's calendar-quarters for- 
mula, the discharge occurred in, say, February, 
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of pay would encompass the first calendar 
quarter, for which he would be entitled to 
$600. Even if he obtained work the follow- 
ing week, and worked until the end of the 
thirty-sixth week at $75 per week, there 
would be no cancelling out of $1,800 owed 
and $1,800 earned, for, under the Woolworth 
formula, Jones could retain his $1,800 earned 
in the second and third quarters, and still 
receive his $600 for the first quarter, for a 
combined total of $2,400. Of 
earnings in the second and third quarters, 
exceeding his losses, would not entitle him 
to any back-pay award for these periods, 
but these excess earnings would not dimin- 
ish the first quarter’s This, felt 
the Fifth Circuit, which reversed the Board's 
application of the Woolworth formula in 
the instant Seven-Up Bottling case, 
erroneous. “The employee is entitled to be 
made said the court of appeals, 
“but no more. The employees here involved 


course his 


k SsSes ° 


was 
whole,” 


were not compensated on a quarterly basis. 
We see no sufficient 
their back pay during ; 
There is nothing to indicate that the con- 


ditions apprehended by the Board in the 
"9 


reason to so compute 
suspension. 


IV’ oolworth case, exist here. 
Joard 
therefore, not 


The argument between the Labor 
and the Fifth Circuit was, 
primarily one of power to alter types of 
orders, or to create new types, within the 
external limitations of standards and delega- 
tions discussed in Part I of this article. 
The question was whether the Board could 
continue to issue them—once promulgated 


the first quarter wouid be calculated to the 
end of March, and then additional quarters 
(or portions thereof) as the facts disclosed. 
Assume, therefore, that Jones was discharged 
in February and five weeks remained in the 
first quarter. He is offered the $75 per week 
job in March, with two more weeks remain- 
ing in the quarter He now calculates his 
losses as $250 ($50 for five weeks), but has to 
deduct therefrom $150 ($75 for two weeks). 
He therefore receives $100 in back pay and $150 
in newly earned pay, for the same total amount 
he could receive if he did not work at all in 
the first quarter. Why should Jones begin the 
new work? He is, in effect, working for 
‘‘nothing.'’ Obviously, if proof can be offered 
that Jones is not seeking to mitigate the 
damages, the Board can and must penalize him 
by refusing to grant him these moneys, the 
usual law of damages here applying. Apart 
from this difficult method of employer proof, 
it would appear that, as with the causes behind 
the Woolworth formula, so, too, a_ possible 
source of future conflict is here presented. Now, 
however, the Board cannot act, but when the 
facts are presented and warrant it, the Board 
may evolve a new method to overcome this 
possible obstruction to the free flow of com- 
merce. 
®NLRB wv 

LABOR CASES 
(CA-5, 1952) 


Seven-Up 
{ 66,919, 


Bottling 
196 F 


Company, 21 
(2d) 424, 437 
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On the question of the abolition of 
industry-wide bargaining, what is 
really meant is the abolition of union- 
wide pattern bargaining. Studies of 
this and related kinds of bargaining 
do not substantiate the claim that 
they are inflationary. Furthermore, 
the complete atomization of unions 
might lead to more rather than less 
irresponsible wage pressures. Iso- 
lated local unions would be less 
capable than national unions of 
seeing the over-all consequences of 
what they do.—Theodore Levitt in 
Current Economic Comment. 





in a particular case where the proof dis- 
closed undesirable conditions to exist—so 
as to effectuate the legislative policy, gen- 
erally, regardless of lack of proof of the 
existence of the undesirable conditions in 
later cases. The Fifth Circuit did not, ap- 
parently, object to the new type of order, 
or new method of computation, per se, 
but only when it was applied to nonexistent 
conditions which, originally presented in the 
Woolworth case, had given birth to the new 
formula.” The Labor Board’s contentions were 
based upon its power to promulgate a “general 
method of computing back pay,” ™ so that its 
new formula could be applied to every case in- 
volving such an award, regardless of the lack 
of proof of the Woolworth conditions. 

Mr. Justice Frankfurter’s majority opinion * 
felt that the Board had been statutorily 
charged “with the tasks of devising reme- 
dies to effectuate the policies of the Act. 


Of course the remedies must be functions 
of the purposes to be accomplished, and 
in making back pay awards, the Board 
operates under a further limitation. It must 
have regard for considerations governing 
the mitigation of damages. However, 
he continued, subject to these limitations, 
“the power, which is a broad discretionary 
one, is for the Board to wield, not for the 
courts. In fashioning remedies to undo 
the effects of violations of the Act, the 
Board must draw on enlightment gained 
from experience. When the Board, ‘in the 
exetcise of its informed discretion’, makes 
an order of restoration by way of back pay, 
the order ‘should stand unless it can be 
shown that the order is a patent attempt to 
achieve ends other than those which can 
fairly be said to effectuate the policies of 
the Act’. The Woolworth formula, 
as a general method of computation, is, under 
this test, proof against judicial challenge.” ” 
(Italics supplied.) 

The majority likewise felt that, in weigh- 
ing countervailing considerations prior to 
promulgating a new formula, the agency 
was not to be subjected to judicial review, 
for “the Board’s conclusions may ‘express 
an intuition of experience which outruns 
analysis and sums up many unnamed and 
tangled impressions and they are 
none the worse for it.”“ Thus a general 
rule or formula, while promulgated in a 
case where the proof discloses the obstacles 
to be overcome, may, nevertheless, be ap- 
plied to all situations where the order may 
prove of aid, even though in these other 
cases no such proof is presented.” 3ut 
this practice is subject to the limitation 
that such application to a particular situa- 
(Continued on page 656) 
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%* This was the position of Mr. Justice 
Douglas, who dissented (73 S. Ct. at p. 291). 
The other two dissenters, Mr. Justice Minton 
and the Chief Justice, also felt this objection 
invalid (73 S. Ct. at p. 293). The answer of 
the majority is given at footnote 15. 

"Mr. Justice Frankfurter’s language 
Ct. at p. 288). 

% He wrote for a majority of six. See foot- 
note 2. 

4373 S. Ct. at p. 289. 

% See footnote 13. ‘It will not be denied,”’ 
continued Frankfurter, ‘‘that the Board may be 
mindful of the practical interplay of two reme- 
dies, back pay and reinstatement, both within 
the scope of its authority. Surely it may so 
fashion one remedy that it complements, rather 
than conflicts witn another. It is the business 
of the Board to give coordinated effect to the 
policies of the Act. We prefer to deal with 
these realities and to avoid entering into the 
bog of logomachy, as we are invited to, by 
debate about what is ‘remedial’ and what is 
‘punitive’. It seems more profitable to stick 
closely to the direction of the Act by consider- 
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(73 S. 


ing what order does, as this does, and what 


order does not, bear appropriate relation to 
the policies of the Act.”’ 

% “Tt is urged, however, that no evidence in 
this record supports this back pay order; that 
the Board's formula and the reasons it assigned 
for adopting it do not rest on data which the 
Board has derived in the course of the proceed- 
ings before us. But in devising a remedy the 
Board is not confined to the record of a particu- 
lar proceeding. ‘Cumulative experience’ begets 
understanding and insight by which judgments 
not objectively demonstrable are validated or 
qualified or invalidated. The constant process 
of trial and error, on a wider and fuller scale 
than a single adversary litigation permits, dif- 
ferentiates perhaps more than anything else 
the administrative from the judicial process. 
‘[T}he relation of remedy to policy is peculiarly 
a matter for administrative competence.’ .. . 
That competence could not be exercised if in 
fashioning remedies the administrative agency 
were restricted to considering only what was 
before it in a single proceeding.’’ (73 S. Ct. 
at p. 290.) 
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Individual Wage Adjustments 


Under the WSB 


By SAR A. LEVITAN 


study is to 
3oard 


somo PURPOSE of this 
examine the Wage Stabilization 
policies governing individual adjustments in 
compensation. The most significant of these 
adjustments includes merit and length-of- 
service increases, promctions, establishment 
of hiring rates and determination of rates 
for new and changed jebs. The basic phi- 
losophy which underlay the board’s atti- 
tude toward individual adjustments throughout 
the stabilization period was that they should 
be allowed to continue with a minimum of 
governmental interference. Any restrictions 
embodied in the board policies governing 
individual adjustments were designed es- 
sentially only to assure that the relative 
flexibility in day-to-day adjustments would 
not be used to circumvent the regulations 
on general wage increases. 

It was apparent immediately after the 
issuance of the freeze order on January 26, 
1951, that permission to make normal day- 
to-day individual “housekeeping” type of 
adjustments in compensation was impera- 
tive. Within a few days after General 
Wage Regulation 1 was issued, the Wage 
Stabilization Board announced Interim 
General Wage Regulation 5, which estab- 
lished temporary rules and _ procedures 
governing individual wage adjustments to 


Individual Wage Adjustments Under WSB 





WAGE STABILIZATION HAS ENDED 
FOR THE TIME BEING BUT WORLD 
AFFAIRS ARE SO UNSTABLE THAT 
THE NEED FOR STUDIES SUCH AS 
THIS ONE HAS NOT DIMINISHED 





be followed until a comprehensive regu- 
lation could be drawn. The board broke 
up for nearly three months shortly after 
the interim regulation was This 
postponed the issuance of Revised Regu- 
lation 5 until July 27, 1951. The major 
changes embodied in the regulation con- 
cerned the liberalization of the policy govern- 
ing merit and length-of-service adjustments. 
A significant amendment on the same sub- 
ject, but limited only to random-rate shops, 
followed on August 17, 1951. 


issued. 


Interim Regulation 5 


Interim General Wage Regulation 5 was 
released on February 5, 1951. Although 
some work on the regulation was started 
in anticipation of wage controls, the final 
draft was drawn in haste, since the board 
was under considerable pressure to permit 
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The author is an industrial relations con- 
sultant and arbitrator, Washington, D. C. 





some relief from the wage freeze. The regu- 
lation authorized certain merit and length- 
of-service adjustments without the necessity 
of prior board approval, 

It provided that companies with definite 
and clearly spelled-out plans governing pro- 
gression within rate ranges prior to wage 
stabilization could continue with their past 
practices. Most firms, however, failed to 
meet the rigid criteria set forth for such 
plans and were subjected to a number 
of important restrictions, which prevented 
normal prestabilization 
practices. length- 
of-service increase could be granted to any 
employee during a calendar year, although 
usual practice in administration of merit 
systems calls for semiannual or, even more 
frequent, review of employees’ perform- 
ance, and it is common for meritorious 
employees to get individual adjustments 
after each review. The regulation also pro- 
vided that the maximum individual increase 
to any employee could not exceed the 
average merit or length-of-service increase 
granted in 1950 in any job classification. 
This further limited that could 
be granted to efficient employees. This was 
particularly restrictive on smaller companies 
which may haye had only a few incumbents 
in some job classifications, and thus pre- 
vented any flexibility in granting increases 
in recognition of merit or length of service. 
Another provision prohibited, without prior 
board approval, individual adjustments to the 
highest-rated employee in each job classifi- 


continuation of 
Thus only one merit. or 


increases 


cation under random-rate wage structures. 


1 The labor members dissented from the ma- 
jority on only one point. They urged upon the 
board the adoption of a provision which would 
have assured collective bargaining agents access 
to records that were to be kept in compliance 
with. the regulation. They apparently shared 
the need for the urgency to release the regu- 
lation and did not dissent on the restrictive 
provisions which were to be in effect only on 
an interim basis. 
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The restrictions fell 
mostly on 
companies had, as a rule, clearly defined 
merit 
were 


burden of these 


smaller establishments. Large 
practices in their administration of 
and length-of-service increases, and 
allowed to continue with their prestabili 
practices. This public 
relations problem; large 
established plans were not affected by the 


zation created a 


companies with 
regulation, while the bulk of smailer firms 
were hampered by the restrictive provisions 
governing merit and length-of-service ad- 
justments. 

The board was aware of the inadequacy 
of the interim regulation, and immediately 
upon its release appointed a committee of 
experts to redraft the stop-gap order, and 
deadline of March 15, 1951, for its 
revision. The unanimous feeling of the 
members of the board was apparently that 


set a 


it would be wiser during the interim period 
to err on the side of rigidity.’ 

The interim regulation remained in effect, 
however, for almost half a year, since the 
board disbanded after the 
committee of experts was appointed. The 
revised regulation was adopted unanimously 
on July 24, 1951, and released to the public 
three days later.’ 
is based upon the latter regulation. 


immediatley 


The following discussion 


Revised Regulation 5 


Three types of compensation.—The major 


with which the board was con 


Regulation 5 
and length-of-service 


problem 


cerned in was the control 


of merit increases. 

2 The committee of experts consisted of Saul 
Wallen, Herbert Unterberger and Robert Tilove 
They had the help of various industry and labor 
representatives The final draft was drawn 
by a committee of board members headed by 
John T. Dunlop. The other members of the 
committee were Elmer Walker (AFL), Joseph 
Beirne (CIO), Hiram S. Hall and Richard 
Doherty (Industry). 
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Among the diverse practices in American 
industry with respect to methods of wage 
payments, the regulation distinguished three 
types of rate wage structures commonly 
encountered in American industry: Each 
job may be assigned a single rate, a range 
of rates or a variety of personalized or 
random rates. 


Under a single-rate method of payment 
each job is assigned a given rate so that 
all or substantiaily all employees perform- 
ing the same job are paid the same rate. 
Minor exceptions to the single rate for cer- 
tain employees may exist in one or more 
jobs. A rate-range method of payment is 
characterized by a given minimum and 
maximum rate for each job. Adjustments 
for individuals within each range may be 
based on length of service or merit, or a 
combination of both Finally, the 
random- or personalized-rate method of pay 
ment is characterized by the fact that no 
formalized wage or salary payment plan 
exists, and different rates are paid for the 
same or similar Random rates are 
characteristic of smaller establishments 
where the majority of the jobs have so few 
incumbents that 
rate-range practice has been established for 
the job. 


factors. 


jobs. 


no formal single rate or 


Rate-range and random-wage structures 
offer particular problems from the point of 
view of wage stablization. The maxima of 
rate ranges or random rates tend in most 
industries to be higher than the going or 
rates. An pro- 
gression to the top of the rate ranges or 
highest random rates would thus have an 
unstabilizing effect, since it would give rate- 
and random-rates establishments an 


average single accelerated 


range 
advantage over single-rate firms. 


The spelled out the 
policies governing and_ length-of- 
service increases in terms of the above three 
compensation. ‘fhe rules that 
applied to any particular establishment 
depended upon its prestabilization compen- 


regulation 
merit 


revised 


types of 


sation practice. 


Rate-range establishments.—The regula 
tion provided three options for control of pro- 
gression within rate ranges. These options 
were commonly known as (1) past-practice 
option, (2) established-plan option and (3) 
6 per cent option. 

The first option was based on the as- 
sumption that prestablization ingrade-pro- 
gression practices should not be interfered 
with since they would not be unstabilizing 
during the period of control. Consequently, 
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the calendar year 1950 was selected as a 
base period, and firms were permitted to 
expend for ingrade progression—either for 
merit or length of service—the same per- 
centage of the total straight-time payroll as 
was spent in 1950. This option in effect set 
up a fund fog ingrade increases, and the 
regulation explained in detail how this fund 
was to be calculated. 

Another option governing ingrade pro- 
gression was an extension of the above. 
It applied to firms that had “established 
plans” prior to stabilization. This option 
was carried from the interim regu- 
lation. In order to continue operating un- 
der such a plan, several criteria had to be met: 


over 


(1) The plan must have been in writing 
on January 25, 1951, and announced to the 
employees either in a collective bargaining 
written statement of 
policy procedure or in a written notice. 


agreement, or in a 


(2) It had to contain a schedule of 
ranges with clearly 
and maximum 
classification 


rate 
minimum 
job or job 


designated 


rates for each 


(3) It had to provide for specific intervals 
when employees would be reviewed for a 
merit increase or be entitled to a length- 
of-service increase. 

(4) It had to specify maximum amounts 
or maximum percentages of merit or length- 
of-service increases which may normally be 
made. 

In the event the final criterion was not 
met, an establishment could continue oper- 
under this option subject to the 
restriction that the average amount or per- 


ating 


centage of merit or length-of-service in 
creases, or both combined, could not exceed 
the average amount or percentage granted 
in 1950 

Finally, the regulation provided for an 
option which could be used regardless of 
Under option the em 
ployer was authorized to establish a fund 
consisting of 6 per cent of the total straight 


past practic¢ this 


time payroll of the particular group which 
he could utilize for granting merit or length- 
To compute the fund 
the 6 per cent was applied to the straight- 
time payroll of the pay 
nearest January 


of-service increases. 


ending 
year. If 


period 
15 of the current 
employment expanded during 
year, a larger fund could be obtained by 
applying the 6 per cent to the average of 
the payrolls for the pay periods nearest the 
fifteenth of each of the months. 


the calendar 


This use of an over-all percentage of pay- 
limitation for 


roll as a purposes of self- 
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administration of merit and length-of-service 
adjustments had also been considered by the 
authors of the interim regulation. There 
was considerable disagreement at that time, 
however, on the relation between an effec- 
tive stabilization limit and reasonable free- 
dom for sound wage administration. Since 
there were no readily available data on the 
percentage of payroll that might be expended 
for merit and length-of-service adjustments 
without affecting the level of wages, and the 
board was anxious to release the interim 
regulation, the percentage option was not 
included in the original regulation. 


The 6 per cent option decided upon in 
the revised regulation was intended to allow 
reasonable flexibility in the administration 
of ingrade increases when there had been 
limited experience with administration of 
rate ranges or where the 1950 practice had 
been too restrictive. The experience of the 
board indicated that in most industries a 
6 per cent fund was ample for the self- 
administration of ingrade progression. The 
committee of experts appointed by the 
board to draft the regulation recommended 
a 5 per cent fund on the basis of limited 
data available to it. These data indicated 
that the amount expended for ingrade pro- 
gression for white-collar groups was con- 
siderably higher than for production workers. 
The industry members of the board as- 
serted that the recommended 5 per cent 
would be sufficient even for white-collar 
groups. However, in the final voting, public 
and industry members agreed on the 6 per 
cent option, labor dissenting in favor of 
10 per cent. 

Under either of the three options no limi- 
tation was set on the number or amount 
of the increases within the allotted fund, 
except, of course, that no increase could be 
granted above the maxima of the established 
rate ranges. The War Labor Board did 
impose such restrictions. Merit increases 
were limited to two per employee during 
any calendar year, and no increase could 
exceed one third of the difference between 
the minimum and the maximum of the rate 
range. Only 50 per cent of the employees 
in each job classification were entitled to 
merit increases during a calendar year.’ 
The Wage Stabilization Board rejected such 
limitations as unnecessarily restrictive. 


Random-rate establishments.—The above 
outlined provisions for self-administration 
of ingrade progression within rate ranges 
were not amended once the board adopted 





The perfect union leader should have: 


1. The education of a college pro- 
fessor. 
The executive ability of a fin- 
ancier. 
The humility of a deacon. 
The discipline of a demon. 
The adaptability of a chame- 
leon. 


The hope of an optimist. 


The courage of a hero. 

The wisdom of a serpent. 

The gentleness of a dove. 

The patience of Job. 

grace of God. 

persistence of the devil. 
—Hosiery Worker 


The 
The 





Regulation 5 in July 1951. However, the 
policies controlling merit and/or length-of- 
service increases for random-rate establish- 
ments underwent a number of significant 
changes. In its first approach to the ran- 
dom-rate problem under the revised regu- 
lation, the board singled out smaller estab- 
lishments employing 75 employees or less 
for self-administration of merit and length- 
of-service Such establishments 
could grant individual increases to groups 
not exceeding 30 employees under the past- 
practice or 6 per cent options. The estab- 
lished plan option, of course, did not apply 
to random-rate shops. The regulation stated 
that for purposes of internal control ran- 
dom-rate shops could establish rate ranges 
as follows: 


increases. 


(1) Similar jobs had to be grouped to- 
gether. 

(2) The minimum 
could not exceed the lowest rate paid to 
any employee in the job on January 25, 
1951. 

(3) The maximum rate of the new rate 
ranges could be fixed at a rate not in excess 
of 25 per cent above the minimum rate. 


rate for such jobs 


Employers were further required to re- 
port the newly established rate ranges to 
the appropriate wage-and-hour office before 
granting ingrade increases in accordance 
with the past-practice or 6 per cent options. 
Establishments with a personal or random- 
rate method of payment which did not fall 
within the size limitations specified in the 





* National War Labor Board General Order 
31, The Termination Report of the National 
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War Labor Board, (United States Government 
Printing Office) Vol. II, pp. 203-213. 
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regulation could not grant individual in- 
creases without prior board approval. 


The random-rate provisos of the revised 
Regulation 5 met with strong objections. 
Most vociferous and articulate was the oppo- 
sition of employers of tool-and-die makers. 
On the day when the regulation was re- 
leased, the board Tool and Die Commission 
was meeting to consider its report to the 
board. The members of the commission 
pointed out that the random-rate provision 
of Regulation 5 would have a most unstabi- 
lizing effect upon the tool-and-die, printing 
and similar industries, in which small estab- 
lishments were predominant. It was pointed 
out that in the tool-and-die industry the 
bulk of the job shops employed less than 
75 persons with most hourly rates of the 
top-skilled employees clustering at about $2 
The regulation thus permitted the establish- 
ment of a rate range with a maximum of 
$2.50. Since no limitation was imposed on 
hiring within the rate ranges, this would 
have allowed job shops to set up rates which 
would have attracted workers away from 
captive shops, and would therefore have 
tended to raise the rates for all tool-and-die 
makers, who were in short supply. The 
board recognized the inflationary potential 
of the random-rate provisions upon the 
labor needs of the tool-and-die industry 
and revised Regulation 5 within a few days 
after it was adopted by treating random- 
rate shops on the same basis as single-rate 
establishments. The amendment required 
random-rate establishments to secure board 
approval for the granting of merit and/or 
length-of-service increases. The board also 
agreed to consider new policy to 
individual increases in random-rate shops.‘ 


When the 


govern 


amendment was isstted the 
board faced a clamor from random-rate 
establishments. The National Metal Trades 
Association, the National Retail Federation 
and other groups representing industries 
where random-rate structures predominated 
urged the board to correct the consequences 
resulting from the amendment to the revised 
regulation. It was alleged that thousands 
of companies with random-rate structures 
with genuine merit or length-of-service 
practices were deprived by the regulation 
of the opportunity to continue established 
practices.” 

On August 17, 1951, the board further 
amended the provisions pertaining to ran- 
50-54, Amendment 1, Revised Regulation 5 

5 Board Transcript, August 17, 1951, pp. 5-12, 
Amendment 2, Revised Regulation 5. 
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dom-rate wage structures to allow the 
granting of individual increases without the 
necessity of prior board approval. The 
amendment permitted the application of the 
and 6 per cent options to 
random rates. However, some safeguards 
as to the control of maxima found 
necessary. Under the rate-range system 
the maximum of the was the limit 
above which ingrade increases could not be 
granted, but no such natural ceiling existed 
The amendment, there- 


past-practice 
were 


range 


for random rates. 
fore, provided that where random rates were 
employed the maximum increase granted to 
any individual employee could not exceed 
10 per cent in a calendar year. Also the 


increases for the highest paid employee in 
the group was limited to 5 per cent per 
year, and no employee could be raised to a 


wage rate in excess of the top-compensated 
employee 


The revision of the regulation gave ran- 
dom shops favored treatment over rate- 
range establishments. In the latter situation 
no increase could be given above the maxima 
of the rate ranges for labor grade, 
while random-rate shops were not tied by 
such limitations. There is reason to believe 
that the flexibility provided for random- 
rate shops in granting merit and length-of- 


each 


service increases might have caused an up- 
ward movement in the total wage level of 
some industries where a tight labor market 
existed. Shortly after the regulation was 
issued, the public members of the panel 
appointed by the board to study the tool- 
and-die industry predicted that the board 
policy governing individual adjustments 
“will undoubtedly result in a_ substantial 
upward movement of job shop maxima with 
unstabilizing results.”° The industry mem- 
bers of the committee called for the out- 
right repeal of the provision allowing a 5 per 
cent merit or length-of-service adjustment 
to the top-paid employee in a random-rate 
group." 


The addi- 


tional problems in the case of random shops. 


past-practice option created 


A common such 
grant 
increases. 
sidered all increases given in 1950 as indi- 
vidual adjustments, which established the 
fund for granting of further individual 
increases during the stabilization 
Such employers could claim entitlement to 


shops is to 
general 


practice in 
individual increases but no 


Some employers therefore con- 


period. 





* Report of the Tool and Die Study Commit- 
tee, October 5, 1951, p. 12 
* Report cited at footnote 6, p. 34 





an additional 10 per cent increase under the 
catch-up formula. 

In June, 1952, the Office of Chief Counsel 
attempted to close this gap, and issued a 
guide to the regional counsels to aid them 
in distinguishing between general and merit 
increases. The memorandum was later re- 
vised and issued to the public on September 
11, 1952. 

The guide started with the presumption 
that all wage increases granted during the 
period of wage stabilization were to be 
deemed general increases, unless the em- 
ployer could show that the increases were 
permissible under Regulation 5. Specifi- 
cally, as far as merit or length-of-service 
increases were concerned, such increases 
had to be based upon a formal or informal 
consideration of the individual’s perform- 
ance or service and the employee was to 
be advised that the increase was for merit 
or length of service. Finally some rules of 
thumb were provided to distinguish general 
increases from individual merit or length- 
of-service adjustments: 

(1) A major portion of the employees in 
the group received increases at approxi- 
mately the same time. 

(2) Substantially all the 
the group received increases during a single 
year. 


empl yyees in 


(3) During the course of the year: in- 
creases of approximately the same amount 
were given to substantially all the employees 


in the group. 


(4) The relative number or the amount 
of merit or length-of-service increases sub- 
stantially exceeded the employer’s normal 
practice in previous years.” 


It should be stressed that the above were 
just general guides, and, even in the pres- 
ence of all the enumerated factors, were 
not to be considered as prima facie evi- 
dence that an employer was in violation. 
Any employer who reviewed the perform- 
ance of his employees only once a year for 
purposes of granting merit increases could 
conceivably have granted simultaneous and 
substantially equal amounts to a major por- 
tion of the employees and exceeded past 
practice, but still have limited the total in- 
creases to less than the allowable 6 per cent 
fund. The existence of all or some of the 
factors listed above should, however, have 
served as sufficient cause for further investi- 


8 WSB Press Release 273, Sept. 11, 1952, and 
Interpretation Bulletin 584-5. 


* National Enforcement Commission, No. 
Brickner Kropp Machine Company, et al. 


604 


43, 


gation for possible violations. In a number 
of cases the National Enforcement Com- 
mission upheld charges against employers 
who were alleged to have granted general 
increases under the guise of merit and 
length-of-service adjustments. The majority 
of the commission held that the merit and 
length-of-service provisions of Regulation 5 
were clearly intended for self-administration 
of individual adjustment and the failure of 
the regulation to define merit and 
of service no consequence. Parties 
that were in doubt as to the legality of 
granting increases under self-administrative 
regulations had recourse to rulings by the 
legal staff of the board or advice from its 
field offices.” But apparently some regional 
boards felt that the clarifying interpretation 
distinguishing between and 
vidual was 
was of “doubtful fairness,” 
plied on a retroactive basis. 


length 
was of 


general indi- 


issued and 


was ap- 


increases too late 
since it 


10 


Single-rate establishments.-—The 
lation prohibited merit 
length-of-service 
who were in 
were paid when wage 
tuted, and there 
tice to merit or 
creases. The labor 
attacked this provision as discriminatory 
treatment of and indirectly 
against unionized shops. They averred that 
unions have generally fought to 
individual merit increases and rate 
Consequently, 


regu- 


granting of and 


increases to employees 


jobs in which single rates 


controls were insti- 


where Was no past prac- 


length-of-service in 
the 


grant 
members of board 


single rates, 
abolish 
ranges 
could 
generally present evidence of diversity of 
rates and thus benefit by the random-rate 
provisions, while no such practice was per- 
mitted under the regulation for 
establishment. The there- 
fore proposed that single-rate plants be al 
lowed to establish rate ranges with maxima 
of 10 per cent above the single rates, and 
that merit or length-of-service increases be 
permitted within these established 
rate ranges. The public and industry mem- 


nonunionized companies 


single-rate 


labor member: 


newly 


bers held, however, that the board should 
not permit 
ments 


individual 
did 
prior to stabilization, and rejected the labor 
proposal.” 


granting of 
where 


adjust- 


such practice not exist 


Selection of option and determination of 
group.—In option 
self-administration of merit and/or 


selecting an for the 
length- 


of-service increases, an employer was not 


” History of Wage Stabilization, Region 


p. 24, 
p 71. 
‘ Board Transcript, July 20, 1951, p. 34 


Also, Region 12, p. 18 and Region 1 
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With the growth of national govern- 
ments in Western Europe, roughly 
following 1500, the state tended to 
step into the employment office func- 
tion. Prominent in the legislation of 
Tudor England, for instance, was a 
series of Statutes of Laborers which 
provided for local supervision of em- 
ployment arrangements. These laws 
culminated in the Statute of Appren- 
tices, passed under Queen Elizabeth 
in 1563, which remained on the 
books for 250 years until it was re- 
pealed in 1813. Among other pro- 
visions, this law prescribed that all 
“iob placements’ except those for 
piece rates, must be for 1 year, with 
a é-month notice of the close of a 
coniract. 

—E£mployment Security Review 





required to use a single option for the entire 
establishment. Different options could be 
selected for different “groups” of employees 
The regulation specified that 
length-of-service adjustments were to be 
applied on the appropriate 
employee “group,” which the employer had 
unit in the administration of 
his wage and salary schedules or practices 
Such groups could not, however, be arbi- 
trarily 
under Regulation 5. Here, as in other parts 
of the regulation, the board intended to 
preserve customary or historical practices 
of wage or salary administration. An ex- 
ception was made in the case of regular 
part-time employees who had to constitute 
“group” for purposes of calcu- 
lating the permissible merit and length-of 
service increases, no matter what the past 
such 


merit and 


basis of the 


treated as a 


selected for purposes of operating 


a separate 


practice in treating employees may 


have been.” 


Promotions, hirings, apprentices and new 
jobs.—The other provisions of the regu- 
lation governed the self-admiunistration of 
promotions, establishment of hiring rates, 
determination of rates for new or changed 
jobs, changes in rates of pay of apprentices 
and auxiliary pay practices. 
of the provisions 
length-of-service 


As in the case 
merit and 
accent was on 
minimum interference with established prac 


controlling 
increases, 


2 Consolidated Interpretation Bulletin 5 A-1 


and General Wage Regulation 5, Amendment 3 


April 16, 1952. 
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tices. Adjustments in rates of individual 
employees within these fields did not have 
to be offset against the allowable fund for 
merit or length of service or other self- 
administering funds permitted under other 


board regulations 


transfers.—Bona fide 
empl yyvees to 


Promotions and 
promotions or transfers of 
higher paid jobs were permitted in accord- 
ance with a policy statement that had been 
in existence prior to stabilization and which 
had been reduced to writing. In the absence 
of such written policy, the new rate of the 
employee could not exceed the established 
rate for the job, in case of 
Where existence the 
employee's rate could be set in any point 
within the rate range to correspond with 
his ability, experience and The 
new rates of random-rate employees were 
to be similarly determined, in 


single rates. 


rate ranges were in 


training. 


which 
the ceiling was determined by the rates paid 
other employees performing similar work to 
which the employee was shifted. The em 
ployer was given 45 days to determine the 
new rate for the employee and any increases 


Case 


given during the period were not charged 
against the merit and length-of-service fund 
The board reasoned that it would take some 
time to determine the 
employee in a new job. 

The Wat Board in its provisions 
governing promotions and transfers limited 
increases to 15 pet either the 


proper rate olf an 


Labor 


cent above 
by the 

employee, or the minimum rate of his new 
classification, whichever was 
were allowed for 

special ability or 
Stabilization 


former rate received reclassified 
higher Ex 
ceptions employees of 


The Wage 


such restric 


experience.’ 
Board rejected 
tions as unduly burdensome and relied on 
internal controls to prevent employers from 
granting individual 


intraplant 


excessive 
and 


increases to 


employees thereby create 


inequities. 

Hiring rates.—The 
that employees be 
of the rate range 


regulation 
hired at the 
for their jobs 


required 
minimum 
Consider 
leeway in hiring practices 
mitted, however. Any 
hired at a rate above 
rate range in 


able was per 
employee could be 
the minimum of the 
accordance with his ability, 
The rate of the 
employee could be further increased within 
the range, without any 


experience and training. 


charge off, within 
30 days after hiring, in line with the ability 
and experience demonstrated by the em 


See footnote 3 








A registry office for jobs and job 
seekers was established in Nurem- 
berg, Germany, as early as 1421. 

—£mployment Security Review 





ployee. Under random-rate systems the rate 
of newly hired employees was to be deter- 
mined by the rates paid to employees per- 
forming work similar to that which the new 
employees were to perform. 

The failure to require more restrictive 
limitations on hiring above the minimum of 
the rate range was subject to some criti- 
cism as being potentially unstabilizing. It 
was argued that in a tight iabor market 
rate-range establishments might have an 
advantage over single-rate firms since the 
former could offer prospective employees 
wages at the top of the rate ranges, which 
are normally higher than prevailing single 
rates. Because of this consideration the 
War Labor Board had placed limitations 
on the number of employees who could be 
hired above the minima of established rate 
ranges.* The Wage Stabilization Board 
considered this approach but rejected it as 
unduly restrictive upon smaller establish- 
ments where there might have been only a 
few employees in each job. It felt that in 
larger establishments, where there were a 
number of incumbents in each rate range, 
there was little danger that employers would 
hire new employees at rates higher than 
those paid to older employees, since such 
practice would be likely to create consider- 
able friction. 

The refusal of the board to limit hiring 
practices left very serious inflationary threats 
from random-rate establishments. In small 
shops, where no definitely established hiring 
rates existed, and the majority of the jobs 
had few incumbents, frequently only one 
or two, merit or length-of-service increases 
to the employees in a given job could pos- 
sibly have raised the level of hiring rates. 
The new rates resulting after the granting 
of the increases could become the hiring 
rates for new employees. This undoubtedly 
was the experience of small shops in tight 
labor markets, particularly in the tool-and- 
die industry. The board was aware of these 
problems, but no positive action was taken 
to tighten this aspect of the regulation. 


Apprentices and __ trainees. — Increases 
granted to individual apprentices in accord- 


™ See footnote 3. 
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ance with a progression plan which was in 
existence prior to the issuance of the regu- 
lation, or was recognized by a government 
apprenticeship agency, did not require prior 
board approval and did not have to be off- 


set against amounts allowable under any of 
the self-administering regulations. 

Prior board approval was required for a 
change in apprenticeship rates even if the 
change met the approval of a recognized 
apprenticeship agency. In April, 1952, the 
sureau of Apprenticeship of the United 
States Department of Labor pointed out in 
a memorandum to the board that beginning 
apprenticeship rates were relatively low in 
many areas, and requested the board to 
grant prior approval to changes in apprentice- 
ship programs recognized by the proper 
public agencies. The bureau felt that such 
action would facilitate the establishment of 
apprenticeship programs needed in defense 
production. It the board that the 
proposal would not be inflationary since the 
standards used by the apprenticeship agen- 


assured 


cies would provide continuing restraint on 
increases in apprenticeship rates beyond the 
point necessary to attract applicants. 

The staff recommended to the board ap- 
proval of the request. However, no action 
was taken on the matter, since in practice 
the board had invariably granted approval 
of any changes in apprenticeship rates that 
met the approval of the responsible agencies. 


In addition to formal apprenticeship pro- 
grams, the regulation recognized that some 
establishments normally hired new employees 
as trainees, learners or probationers at rates 
below the established minimums for the 
jobs. Such employees, under the regulation, 
could be advanced to established job rates 
without offsetting such adjustments as merit 
or length-of-service increases. 


3oard experience has shown that it might 
have been desirable to define more closely 
a learner or trainee rate as contrasted with 
a minimum of a rate range. Because of this 
lack of precision in definition some em 
ployers were left in doubt whether they 
could advance employees to job rates under 
the learners’ provision of Regulation 5. 


The experience of the General Electric 
Schenectady Works in 1952 typified this 
problem. The company had job rates which 
were paid for normal performance. New 
employees progressed to the job rate in 
accordance with a fixed-step rate schedule 
under which they received four monthly 
automatic increments until they reached the 


September, 1953 @ Labor Law Journal 


















job rate of $1.65. Advancement to job rates 
in excess of $1.65, however, was based upon 
performance, which was reviewed at regular 
intervals. The company requested the board 
to determine whether it was entitled to 
advance employees to their job rates under 
the learners’ provision of Regulation 5 or 
whether the spread between the hiring rates 
and job rates constituted a rate range. When 
the ruling was requested, a preponderance 
of employees, 78 per cent, were receiving 
the job rate, 18 per cent received less than 
the job rate but had less than six months’ 
service, and 4 per cent were paid less than 
the job rate but had more than six months’ 
service. 

The Office of Chief Counsel ruled that 
advancement to the job rate was controlled 
by the length-of-service and merit provisions 
of Regulation 5. The basis of the ruling 
was that advancement to the job rate in all 
cases depended upon the passage of pre- 
scribed intervals of time, and in some cases 
on favorable performance.” 

The ruling in this case illustrates the 
general principle under which the board 
differentiated hiring-rate to job-rate situ- 
ations from rate-range situations on the 
basis of the time required for the progres- 
sion. In effect, the Office of Chief Counsel 
adopted as an internal general rule that 
the learners’ provision of Regulation 5 was 
applicable where advancement to the job 
rate was automatic within six months or 
less. This was not, however, a rigid rule. 
The Chicago board, to mention one excep- 
tion, applied the learners’ provisions where 
advancement to the job rate was within a 
full year.” 

New or changed jobs.—In the normal 
course of operations, job content changes 
continuously, and new jobs are introduced. 
The board permitted employers to deter- 
mine self-administratively the rates for new 
jobs or to modify the rates of the changed 
jobs where the changes in the job were 
significant. The new rates were to be fixed 
in accordance with practices in effect on or 
before January 25, 1951. In the absence of 
a specific plan for determination of rates, 
the new rates had to be in line with rates 
paid by the employer for the most nearly 
comparable jobs. 


Records and reports.—It was pointed out 


earlier that under the basic concept under- 
lying Regulation 5 companies were permitted 


to continue day-to-day wage and salary ad- 
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ministration under stabilization regulations 
with minimum interference. It was neces- 
sary, however, to permit a check on the 
operations of the self-administrative pro- 
visions. The regulation, therefore, required 
that records be kept in connection with 
merit and length-of-service increases, wage 
adjustments on promotions and transfers, 
and new hires. No such requirement was 
made with respect to the establishment of 
rates for new or changed jobs. In all in- 
stances where employers were required to 
keep records, the board minimized the bur- 
den by providing that where normal records 
which contained the required information 
were maintained, they would not have to 
be duplicated. Any additional records that 
were introduced in compliance with the 
regulation could be kept separately as sup- 
plemental information. The records were 
to be made available to appropriate repre- 
sentatives of government agencies and to 
the extent required by law to certified col- 
lective bargaining agents. 

In addition to record keeping, Regulation 
5 also required the filing of a report in 
cases where rate ranges were increased by 
more than 15 per cent between June 24, 1950 
(outbreak of Korean hostilities) and Janu- 
ary 25, 1951. The rationale for this require- 
ment was that some companies could have 
increased their rates in anticipation of stabili- 
zation regulations. The board presumably 
considered modifying such inflated rates. 
It was also thought that the mere require- 
ment to report the intended increases in 
rates which had not been put. into effect 
might dissuade some companies from going 
through with their plans to increase wages. 
However, the regulation was issued more 
than half a year after the establishment of 
wage controls, and it is doubtful whether 
the requirement of filing reports served any 
useful purpose. No attempt was ever made 
to study these reports 


Case Processing 


Interim Regulation 5 was passed as a 
stop-gap It was supposed to have been 
revised within a month. It made very 
restrictive provisions for individual adjust- 
ments under random-rate wage structures, 
and in the absence of an established plan 
it limited merit and/or length-of-service 
increases under rate ranges to one such 
adjustment per employee per year. The in- 
terim regulation remained in effect, how- 
ever, for almost half a year. During this 

“% History of Wage Stabilization, Region 7, 
p. 58 
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period the board accumulated a backlog of 
several hundred petitions involving merit 
and length-of-service issues. 


Delegation of authority to regions.—A\I- 
though the interim regulation tended to 
encourage petitions for new or modified 
ingrade-progression plans and range wage 
structures, the revised regulation failed to 
provide criteria for approval of such plans, 
except for the general statement that in 
deciding new-plan cases the board would 
take into consideration the employer’s past 
practice as well as appropriate area and 
industry practice. Cognizant of the infla- 
tionary potential inherent in conversion to 
rate ranges, and rapid progression within 
the rate ranges, the board was slow in 
delegating authority to the regions in this 
area. The reasons for this reluctance is to 
be found in the nature of the rate-range 
structure. Generally, in most industries 
maxima of rate ranges are above the going 
single rates in the labor market for the 
same occupations. Thus conversion to rate 
ranges without proper limitations of ingrade 
progression offers an inflationary threat. 
Such, at least, was the experience of the 
War Labor Board. 


The Wage Stabilization Board delayed 
delegating authority to the regions in these 
areas pending development of appropriate 
criteria for the processing of cases. From 
a standpoint of public relations this delay 
presented serious problems to the regional 
offices. It was difficult to explain to peti- 
tioners why regional boards were allowed 
to process petitions involving most types of 
adjustments, but were forced to forward to 
Washington requests for establishments of 
rate ranges. Under pressure from the re- 
gions the national board relaxed its restric- 
tions in April, 1952, and authorized regions 
to act on petitions involving establishments 
of rate ranges, provided that the ingrade 
progression did not exceed the 6 per cent 
option. Under this delegation the regional 
boards processed rate-range petitions but 
usually limited the progression rate to the 
6 per cent option—sometimes without re- 
gard to the merits of the proposal—rather 
than forwarding the case to Washington. 
As a consequence, a number of these peti- 
tions were appealed to the national board. 
This failure to delegate sufficient authority 
to the regions had resulted in administrative 
confusion and delay of case processing. 
Finally in July, 1952, almost a year after the 
issuance of the regulation, the regional 


offices were given full authority to process 
petitions involving establishments of rate 
ranges and ingrade-progression plans. The 
delegation of authority followed the release 
of a manual on case processing which illu- 
strated the manner in which the national 
board had handled such petitions.” 


Approval of new rate ranges.—In the ab- 
sence of definite criteria for processing peti- 
tions involving new rate ranges and ingrade 
progressions, the national board or its Re- 
view and Appeals Committee acted on a 
case-by-case basis. The board’s rule-of- 


thumb basis for approval of cases involving 
conversion from: random rates to rate ranges 
was that the average spread of the proposed 
rate ranges was not to exceed 25 per cent, 
and that the midpoints of the proposed rate 
ranges had to be at or below the approvable 
(under the interplant criteria) single rates. 
In such cases the ingrade progression was 
normally limited to the 6 per cent option. 
Generally, petitioners had to show com 
pelling reasons for approval of ingrade pro 
gression in excess of 6 per cent. 

The issue of approval of rate ranges was 
posed squarely by the Seattle board. It 
requested the national board to determine 
whether it was required to approve new rate 
ranges and ingrade-progression plans as a 
method of payment where such form of 
payment was not industry or area practice. 
At the regional level the public members 
were of the opinion that, subject to proper 
modification, the board could not deny peti- 
tions proposing the introduction of rate- 
range methods of payment. The industry 
and labor members held that the board had 
discretion to deny conversion from single or 
random rates to rate ranges. The crux of 
their argument was that permitting maxi- 
mum rates above the going rates would be 
unstabilizing since it would eventually per- 
mit employers to pay rates, at least to some 
employees, in excess of the going rates for 
the industry in the area. 

30th the Feinsinger and Cox boards con- 
sidered the problem on several occasions. A 
staff memorandum circulated among the 
members of the board suggested that the 
board should not be put in a position where 
it would prevent an employer, or an em- 
ployer and a union, as the case might be, 
from experimenting with different and new 
types of wage structures even though ap- 
proval of meaningful rate ranges would of 
necessity involve rate-range maxima higher 
than the approvable single rate. It was 





Manual of Instructions, “Adjustments for 
Individual Employees,’’ No. 323.1, April 14, 1952. 
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The steady rise in the number of 
working wives since the end of World 
War Il was temporarily halted in 
1952, according to the results of a 
sample survey released by the Bureau 
of the Census. In April, 1952, some 
10.4 million wives belonged to the 
labor force, or about the same num- 
ber as a year earlier. In the earlier 
postwar period, in contrast, an aver- 
age of 650,000 married women were 
added to the labor force each year; 
and the increase was especially large 
(about 1 million) in the first year fol- 
lowing the outbreak of the Korean 
conflict. Both the number and the 
proportion of married women who 
were working in April, 1952, how- 
ever, exceeded the World War Il 
peak by a considerable margin. 
About 5.5 million single women and 
2.9 million widowed and divorced 
women were in the labor force in 
April, 1952.—Labor Market and Em- 
ployment Security. 





pointed out that approval of such rate ranges 
would not of itself be unstabilizing 
the board could take precautions to prevent 
such effects. The staff recommended for the 
two major precau- 


since 


board’s consideration 


tionary restrictions: 


(1) Require that a given percentage of 
hiring be at the minimum of the respective 
rate ranges of each classification, or limit 
the percentage of employees that could be 
hired above the. midpoints of the proposed 
rate ranges. 

(2) Restrict progression above the going 
requiring that the 
average rate for each job classification could 
not exceed the approvable single rates. 


rates for the area by 


The board considered these recommenda- 
tions but failed to adopt a definite policy. 
The public and industry members sym- 
pathized with the desire of the petitioners 
to experiment with new types of wage pay- 
ments, but hesitated to recommend a spe- 
cific formula for determining the proper 
relationship between rate ranges and the 


going single rates. The labor members ex- 


'’ Guistina Veneer Company, 13-1977. 
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pressed general dissatisfaction with rate- 
range wage payments but reserved the right 
to favor them should conditions warrant. 
It seemed clear that would be no 
agreement which would provide for a for- 
mula to determine rate ranges on the basis 
of approvable The board 
wrestled for a while with the problem, but 
finally decided to allow each regional board 


to resolve the question in light of conditions 


there 


single rates. 


in its area. Each case was to be processed 
on its merits.” 

In another case involving an approval of 
rates for a new plant, the San Francisco 
board modified the maxima of the proposed 
rate ranges to the allowable single rates in 
the area. The members of the 
board, one industry member dissenting, felt 
that it would unstabilize the area to permit 
the petitioner to put into effect the proposed 
ranges whose maxima were above the going 
single rates. The national board remanded 
the case to the region with the specific in- 
structions that establishment of rate ranges 
appropriate 


regional 


was 
modifications, regardless of the industry or 
The instructions failed, how- 


permissible, subject to 
area practice 
ever, to contain any 


cerning the proper relation between approv- 
19 


guides or criteria con 


able rate ranges and single rates 

The Detroit board found the provisions of 
GWR 5 too therefore un 
stabilizing in a tight labor market, partic- 
ularly for new The Detroit 
consequently limitations 
rates 


flexible and 


plants. board 
prescribed upon 


hiring and ingrade-progression sys 
tems more restrictive than those imposed 
by GWR 5. 


rates within rate ranges to the ordinarily 
range midpoint, 


It limited the maximum hiring 


approvable single rate or 
and required hiring of new employees at 
the minimum of the rate ranges with the 
exception that during each three-month pe- 
job classification 


riod 50 per cent of each 
minimum rate, 


could be hired above the 


but not above the hiring rate 
It further limited the approvable maxima 
of the rate ranges for tool-and-die makers 


max’ mum 


to 5 per cent above the approvable single 
rate.” 

When the legality of these limitations was 
questioned, the Office of Chief Counsel ruled 
that in approving 
office could impose limitations upon the ap- 
plication of GWR 5 with respect to hiring 
ingrade pro 


rate ranges a regional 


within the rate ranges and 


gression. 

” Detroit Regional Board Resolution 13, ‘‘New 
Plant Hiring Rate Policy,’’ July 23, 1952, repro- 
dnced in History of the Wage Stabilization 
Board, Region VI-B, pp. 65-66 
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Automatic progression.—The War Labor 
Board had a special regulation governing 
automatic ingrade progression.” This was 
made necessary partially due to the cum- 
bersomeness and restrictiveness of General 
Order 31, the War Labor Board regulation 
governing ingrade progression. The flexi- 
bility provided by Regulation 5 avoided the 
need for special provisions controlling auto- 
matic progression. However, a number of 
petitions requesting automatic progression 
were filed with the board. In most such 
petitions the board limited the ingrade 
progression to the 6 per cent option. 
exceptions were made. One of the dispute 
cases involved the issue of automatic pro- 
gression and was carefully considered by 
the board. 


Some 


The company practice was to grant in- 
grade increases solely on the basis of merit. 
The unions demanded automatic progres- 
sion to the top of the rate range, the in- 
creases to be granted in five-cent steps at 
intervals of 16 weeks. The unions argted 
that ingrade progression based on merit 
has an adverse effect on employee morale 
increases might be based on favori- 
tism and discrimination. Furthermore, other 
companies in the industry and area had 
automatic ingrade progression in effect. 

The company automatic pro 
gression on the ground that such a system 
employee 
morale of efficient employees, since merit 
increases normally granted in recognition of 
increased output disappear as a factor in 
wage determination. Furthermore, the com- 
pany asserted that under the merit system 
performance is the test for advancement 
and, @perefore, individual pay increases for 
merit” are conducive to harmonious indus- 
trial relations, industrial efficiency and ris- 
ing proficiency potentials. In the absence 
of prevailing industry practice of automatic 
ingrade progression (only two out of the 
eight air-frame companies in Southern Cali- 
fornia had automatic progression), the com- 
pany concluded, the WSB would not be 
justified in recommending automatic pro- 
gression. 


since 


opp« sed 


destroys incentive and lowers 


The board panel apparently viewed with 
sympathy the arguments in favor of merit 
progression. It differentiated, however, among 
job levels. The majority of the panel as- 
serted that ingrade progression based on 
merit is appropriate for the more skilled 
jobs, where it is possible to make a more 


‘Automatic 
Ranges in Voluntary Cases,’’ Field Order 44, 
Termination Report of the National War Labor 
Board, Vol. 1, p. 28% 
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objective determination of the workers’ pet 
formance in relation to the job classifica- 
tions. It expressed the belief that in these 
jobs automatic would result 
in some loss of incentive. But an examina- 
tion of the company’s practice disclosed that 
it actually exercised a minimum of discre 
tion in its review of employees’ perform 
ance, and that ingrade increases were in fact 
granted automatically at every four months’ 
review period. The panel concluded that 
the company did not reaily use 
progression as a measurement of the effi 


progression 


ingrade 


ciency of individual workers. The pecuniary 
inducements for individual improvement in 
skill and workmanship were based on the 
possibility of obtaining merit increases more 
frequently than at the usual four-month in 
tervals and the opportunity for promotion 
to a higher labor grade. The panel reasoned 
that both of these incentives would not be 
disturbed by automatic progression. Never- 
theless, in the case of the more skilled 
employees, in which instance objective meas 
like ly, 


it was considered inadvisable to completely 


urements of peritormance were more 
eliminate merit as a factor in progression. 

The panel recommended automatic pro- 
gression to the top of the rate range with 
five-cent increases every 16 weeks for the 
labor grades, while for the 


lower eight 


higher seven labor grades automatic pro- 
gression was limited to five cents below the 
maxima of the rate ranges. The last step in 
these labor grades was to be based solely 
on merit. The Wage Stabilization 


accepted the recommendation of the ma 


Board 


jority of the panel with the modification that 
automatic progression to the maximum ap 
plied to the lower nine labor grades.” Fol 
lowing this decision the San Francisco board 
approved automatic progression for most of 
the air-frame industry. 


Ingrade progression and interplant inequi- 
ties —The relationship between ingrade pro- 
gression and the board’s interplant policies 
(Regulation 17) was the issue in a number 
of petitions filed with the WSB. Normally, 
when the maxima of the rate 
ranges were not in excess of the approvable 


pre yp sed 


single rates based on interplant compari- 
sons, the board approved a proposed accel 
erated-progression plan without regard to 
the 6 per cent limitation. But a number of 
regions which followed literally the limita- 
tion of approving ingrade progression only 
under the 6 per cent option restricted the 
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progression accordingly. The national board 
reversed the original restriction in such 
cases when they were appealed. However, 
petitions which proposed rate ranges whose 
midpoints were below or equal to the going 
single rates but the maxima above the going 
rates were handled on their merits. In 
such cases ingrade progression was normally 
limited to the 6 per cent option. 


Application of Formulas 


The application of the catch-up and cost- 
of-living formulas to individual adjustments 
and rate ranges offered special technical 
problems. In June, 1951, the Office of Chief 
Counsel ruled that any adjustments in rate 
ranges, even when not accompanied by ac- 
tual wage increases, were to be offset 
against amounts allowable under Regula- 
tion 6 to the extent that the weighted aver- 
the midpoints of the rate 
increased. The interpretation further 
provided that any adjustment in the maxi- 
mum of a rate range even if it affected just 
one occupation or even one occupant in a 


age of ranges 


was 


labor grade involving several job classifica- 
tions, had to be offset amounts 
allowable under Regulation 6 as if the 
rate range had changed for all the 
employees in the labor grade. Many em- 
who normally made adjustments 
in rate ranges without necessarily granting 
general increases and many more who de- 


against 
been 


pl yers 


sired to reclassify upward a few job classi- 
fications found it too costly, in terms of 
offsetting funds allowable under Regulation 
6. This required 
petitions for adjustments which could not 


some employers to file 


be made self-administratively due to the 
rigidity of the interpretation.” 

The rationale behind this interpretation 
was that it would “catch” employers who 
made upward adjustments in rate ranges 
in anticipation of wage stabilization to allow 
future “elbow room” for individual wage 
adjustments. The interpretation also dis- 
couraged employers from making adjust- 
ments in rate ranges of selected occupations, 
which were in critical supply. It is, how- 
ever, doubtful whether the stabilizing ef- 
fects of the interpretation 
costly, in terms of the disruption it caused 
in the administration of normal wage and 


were not too 


salary practices. 


General cost-of-living increases granted 


under Regulation 8 could be added to the 
*8 Consolidated Interpretation Bulletin 6 C-2, 
usually referred to as the ‘‘Schlussel Formula,”’ 


named after the attorney who was largely re- 
sponsible for it 
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minima and maxima of the rate ranges 
Some companies with rate ranges, however, 
had not had a practice of granting across- 
the-board increases as required by the self- 
administrative provisions of GWR 8, but 
wished to increase their rate ranges using 
their cost-of-living allowances without hav- 
ing to give general increases. The Office of 
Chief Counsel ruled that no adjustment in 
the rate ranges could be made under the 
self-administrative provisions of Regulation 
increases were 


8 unless across-the-board 


granted simultaneously with the adjustment 
in rate ranges.” 

Consequently a number of employers who 
wished granting 
increases only on an individual basis, peti 
tioned the board for authority to 
their rate range maxima by the percentage 
allowed by Regulation 8 to provide the way 
who were al 
respective 


to continue a practice of 


raise 


to employees 
their 


for increases 
ready at the top of rate 
ranges. The labor members 
lowing petitioners to take 


cost-of-living adjustments in the rate ranges 


opposed al 
advantage of 


without actually granting corresponding in 
creases to all employees since such adjust 
ments were a departure from the basic prin 
ciple that cost-of-living increases had to be 
granted across the board to all employees 
The public and industry members, however, 
took the view that adjustments in 
ranges without actual immediate increases 


rate 


in wages 
more unstabilizing than the across-the-board 


for all employees would not be 
increase allowable under the self-adminis 
trative provisions of GWR 8&8 and consequently 
approved such petitions. The regulation and 


legal interpretation were left unchanged, 


however, 


Lessons to Be Learned 


that the major lesson 


from the history of 


It would appear 
that might be learned 
Regulation 5 is the 
vance planning for direct wage 
areas involving technical problems of wage 
administration 
lation 5 which was drawn up in haste had 
Nevertheless the coun 


extensive ad 
controls in 


nec d ro! 


The original Interim Regu 


proved inadequate. 
try was forced to live with its provisions 
for almost half a year unti! the board was 
revised regulation But 
regulation left 
rious gaps, which the board never filled be- 


ready to issue a 


even the revised some se- 


cause it was occupied with other, more press- 


** Consolidated Interpretation Bulletin 8 B-4 





ing business. This might have prevented the 
uniform application of criteria to petitions 
involving similar or even identical situations, 
and on occasion left the board open to 
charges that it failed to apply equal justice 
for all. But the alternative would have been 
for the national board to spell out detailed 
criteria for the processing of cases in an 
area where local discretion might have been 
desirable. The national board apparently se- 
lected the latter alternative at the risk of 
foregoing the virtue of achieving consistency 
of action by all regional boards and the 
Washington office. 


The major merit of the regulation was 
that it allowed for a maximum of flexibility 
in day-to-day operations but at the same 
time made possible a check against viola- 
tors. It made the failure to keep records 
in internal wage administration a violation 
of wage stabilization regulations. Thus sus- 
picion of violations could have been verified. 
This was a considerable improvement over 
the War Labor Board approach which im- 
posed a great many restrictions without pro- 


“The United States Department of 
Labor grew to its present stature during 
some of the most stressful times in Ameri- 
can history. The organization of the 
Department shows the effects on the 
government and the economy of the 
wars and depression during that period 





“Despite the distortions in the Depart- 
ment’s organization, resulting from the 


events of the period in which it de- 
veloped, it has grown in size and func- 
tion, in spirit and in scope of service. 
“From the inception of the Depart- 
ment in 1913 to the present day, in the 
writings and utterances of the Secretaries 
of Labor, there occurs a persistent theme. 
It is a theme which has the support of 
the farmer as well as of the industrialist, 
of the housewife as well as the tax col- 
lector, and of individuals as well as 
organized groups. It has this support 
because it seeks the benefit of the Nation 
as a whole. The theme is this: The 
market for American goods is the con- 
suming public, predominantly the wage 
earner. It is, therefore, good business 
and raises the living standards of all to 
stimulate high wages and full employ- 
ment, and to establish guarantees insur- 
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viding the means to check on possible 
violations. The experience of the War La- 
bor Board also indicated that the area of 
individual wage adjustments is not 
ceptible to rigid control. This is indicated 
by the fact that these restrictions were re- 
laxed considerably even before V-E day. 


sus- 


The acid test of the effectiveness of Regu- 
lation 5 from a wage stabilization point of 
view is the degree of success which it 
achieved in insuring that individual wage 
and salary adjustments were not misused to 
increase the general level of wages. No 
precise quantitative data are available on this 
subject. A study of the enforcement in- 
and actions in this area offers 
evidence to the conclusion that the 
policy governing individual 
adjustments might have been loosely ap- 
plied in stabilizing the level of wages of 
small firms. However, the regulation was 
apparently most effective and geared to con- 


spections 
some 


board wage 


trolling larger establishments with a mini 
mum of interference by the government. 


[The End] 


RETROSPECT AND PROSPECT 


ing that these objectives shall not drop 
below reasonable minimum levels. 
“During the 40 years of the life of the 
Department of Labor, there have been 
times during which a lack of balance in 
the national economy has threatened the 
welfare of the people. It has been recog- 
nized, however, that the essence of ou 
successful economic progress has been a 
Un- 
less progress is nearly even throughout 
all component parts of the economy, the 
welfare of all is adversely affected. Con- 


balancing of forces and advantages. 


sequently, it has sometimes been neces- 
sary to institute drastic measures to even 
up progress and bring about a healthful 
condition of affairs. 


“The future policy of the Department 
of Labor will be to maintain established 
standards and, where and when possible, 
to improve them. 


“Keeping in mind the truth that what 
hurts one group hurts all, it should be 
possible for the Department of 
and those to whom it is dedicated, to 
travel still further in the 
the way to national 
Department of Labor: 
Aims. 


Labor, 
future along 


strength.”—The 
Its History and 
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A Lawyer Looks 


at French and Italian Labor 


By MATHEW O. TOBRINER 





ef there is one thing that becomes clear 
- as one analyzes the position of labor 
unionism in France and Italy, it is that its 
strength is crucial in the struggle between 
the philosophies of Communism and the 
free world. It may, indeed, be the deciding 
factor. And when we remember that the 
competition between these two ideologies 
has bound together the countries on both 
sides into two single but separate orbits, 
we must conclude that the labor movements 
of France and Italy are as important to 
Americans as those of California or New 
York. We may as well think of these 
European countries as so many States of the 
Union because the boundaries of this strug- 
gle lie at the piazza of Rome or the work- 
shop of Lille where the two forces struggle 
If the labor movements of these 
embrace Commu 
nism, it would upset the present balance of 
which has at 
respite to the world; hence an ex- 


for powe! 
countries shouid totally 
power, least brought a tem 
porary 
amination of them is important; it may well 
be that as movements 
goes the world. 
But the labor 
cannot be dissected in abstraction. 
much a reflection of a nation’s culture and 
history as its art or literature; as Taine 
wrote in his J/ntroduction to English Litera 
ture: Just as an archaeologist can predicate 
the skeleton of a prehistoric animal upon 
the study of an extant jawbone, the social 


these labor go, sé 


movement of a country 
It 1S aS 


anatomy of a culture is revealed by its com- 
A labor movement is at once 
reflection of the 


ponent parts. 
an integral segment 
whole structure 


and 


struggled cut of the worst 


disintegration, but the 


France has 
aspects of postwar 
wartime destruction of her factories and the 
Nazi ideology imprinted upon her ways of 
have not been eradicated. 


doing business 


French and Italian Labor 


THE AUTHOR RECENTLY RETURNED 
FROM A VISIT TO EUROPE WHERE 
HE STUDIED LABOR PROBLEMS AT 
FIRST HAND. HIS OBSERVATIONS 
ARE BOTH TIMELY AND VALUABLE 





There remain too many economic Queen 
Antoinettes; too many industries with car- 
tellized price structures and too many gov- 
ernors of industry ruled France 


industrially before the war, who continued 


who 


to do so under Nazi hegemony during the 
Occupation, and who made only a belated 
departure to the “hills” to reappear with 
a new face upon the Liberation, Of course 
these patrons did not and do not now accept 
labor unionism as we understand it. 

The pattern of labor negotiation, reflect 
ing this semimonopolistic structure, differs 
fundamentally from our own 
bargaining in France no one 
lected as the exclusive bargaining agent but 
“certified” 
only the 


In collective 
union is se 
unions as are 


as many partici- 


pate, “Certification” requires 
formality of registration with the govern 
ment, While it is true that 
conducted for representatives to 


grievances, and in this respect the workers 


elections are 
present 
organizations, these 


choose between vying 


elections effect no integrated bargaining 
Indeed, the bargaining itself does not usually 
concern a single shop or even an industry; 
it more often comprises the whole nation. 
On occasion, as a result of a national politi- 
cal crisis, and as a part of the political set- 
tlement, wages for all French workers will 
With such 
a minima prevailing in most industries, the 
role left to the unions consists in attempting 


additional either in 
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be raised in a fixed percentage 


to gain advantages 
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hours, wages or other working conditions— 
a process which is continuous since “agree- 
ments” are, with rare exceptions, for no 
term. 


Nor does the French union have the ad- 
vantage of the American concept of the 
union shop or the German privilege of en- 
try to the shop and participation in shop 
action and decisions. 


Weakened by the denial of these powers 
and opposed by a well-financed and co- 
ordinated organization of management, the 
unions have been able neither to consoli- 
date or strengthen their own internal struc- 
ture nor to make important gains in the 
national economic structure, Financially 
the unions are very weak, Although union 
dues are low, they are paid with regularity 
only in a few unions like the government 
workers and the printers. Despite the high 
public claims of the various unions, the 
number of organized workers is actually 
far less than necessary to be effective, and, 
as the secretary of one large federation told 
me: “The problem is that at best one half 
of the workers are organized, and of this 
one half, one half are with the Communist- 
controlled CGT, one quarter are mobile and 
the last one quarter are shared by. the free 
labor unions.” (Maurice Bouladeaux, sec- 
retary-general, CFTC.) 

While one cannot ascribe the relatively 
poor position of the French worker solely 
to the weakness of the unions, this factor 
is certainly an important one. The lot of the 
French worker in the national pattern is not 
only relatively unsatisfactory; it has in the 
past 12 years likewise remained static. The 
wage earners’ share of the national income 
in 1950 was 47.3 per cent; in 1938, it was 
48 per cent. This is true in spite of the 
fact that: “The work week was longer, 
workers were putting forth a greater effort 
for the same fraction of national income. 
They were still bearing a disproportionate 
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share of the tax burden of the 
because of the government’s inability or un 
willingness to from 
manufacturers, and 
ployed professionals, Withholding taxes on 
wages and salaries were 
collected in full, and the largest share of tax 
revenue still came from indirect taxes beat 
ing most heavily on wage earners.” (Val 
R. Lorwin, “France,” in Comparative Labor 
Movements, Walter Galenson, editor (1952), 


country, 


raise taxes farmers, 


distributors self-em 


among the few 


page 360.) 


The single French workingman, 
June, 1953, had lost in purchasing power, 
compared to 1938, 
cent, The family man had kept his own 
place only through family allowances, d¢ 
pending upon the number of his children 
and the employment or nonemployment of 


as ot 


approximately 20 per 


his wife. In summary, however, it must be 
said the French working class since World 
War 


that of any major power of western Europe 


If has improved its status less than 


This is the economic picture in which the 
struggle between the Communist and “free” 
labor unions goes on. As if it were not 
enough for the Communist unions to enjoy 
the advantage of this 
balance, which is surely grist for their mill, 
they likewise have the advantage of the 
possession of the name and headquarters ot 
the confederation which 
represented French workers. After the Sec- 
ond World War, the French 
labor organization, which 
number of transitions, was CGT (Confeder 
ation Generale due Travail), composed of 
Communist-controlled major industrial unions, 


made-to-order im 


historically has 


dominant 


evolved after a 


a number of departmental federations (a 
majority of which were controlled by Com 
munists) and a scattering of liberal opposi- 
Due 


were 


tion unions. to this domination, the 


able to call strikes in 
1947, not only 


adjustments but in 


Communists 
November and 
and 


December of 


for wage hour 
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While the 


issues en- 


opposition to the Marshall Plan. 
strikes themselves failed, the 
gendered by them made the continued mem- 
bership of the reformists within the 
organization impossible. In December, 
1947, they formed FO (Force Ouvriére), 
necessarily leaving with the opposition, the 
prestige and paraphernalia of the CGT. 
Hence the task of the liberai French 
labor unions is an extremely difficult one; 
it would be an impossible one without the 
friendly aid and advice of the United States. 
The work of the Mutual Security Adminis- 
tration and the Free Labor Committee has 
been practically indispensable to FO. The 
unwillingness of French workers to pay 
dues has made our financial aid the very 
life-blood of FO, But can FO arrest and 
ultimately win over the Communist unions? 
The general FO, Robert 
Botherau, told me membership 
of the Communist 
that CGT has lost a great part of its in- 
fluence on the workers; that its 
last political strike against General 
way was a failure; that CGT did not dare 
to launch a strike when Lieppe, the Com- 
munist leader, and that the 
present tactic of CGT in urging unity with 


secretary of 
that the 
unions has decreased; 
mass of 


Ridg- 


was arrested 
other labor organizations all pointed to its 
declining power. 

Bouladeaux, of the 
(Confédéra 
tion Francaise des Chrétiens), 
the Catholic federation, strong in textile 
and white-collar employment, cited the last 
Social Security 


Secretary-General 
powerful and growing CFTC, 
Travailleurs 


election for the Board, 
wherein CTT received 2.5 per cent of the 
vote, CTTC, 1.2 per cent and FO but 0.8 
per cent, as proof of the development of 
CFTC and the decline of CGT, 

3ut these comments reveal a good deal 
of wishful thinking. The Communists offer 
a positive program and they are able to 
exploit a real need; their strength lies in an 
indefensible economic situation. The prob 
lem transcends the French national scene, 
and it calls for a wide approach. In this 
respect the French problem parallels the 
Italian, and we therefore turn at this point 
to a brief evaluation of the Italian situation 


It may be that the Italian economic pic- 
ture is even worse, in some respects, than 
the French. If France does not have any 
problem of unempioyment, Italy faces a 
phalanx of 1.6 million fully unemployed and 
three million partly employed, In 1950 the 
number of fully unemployed reached two 
million; therefore, the figure has been partly 
ameliorated. But the terrifying fact is that 


French and Italian Labor 


Italy has an annual net increase of 400,000 
potential workers, and it may become in 
creasingly impossible to absorb them. Hence, 
while the Italian worker is somewhat better 
off today than in 1938, because of fringe 
benefits and holiday pay, that good fortune 
attends only the employed worker. In 1938 
there was full employment 


The Italian situation, however, resembles 
the French in the partial cartellization of 
industry, the fragmentization of the labor 
movement and the dominance of the Com 
As in France, many Italian indus 


some 


munists. 
tries adhere to a rigid price structure; 
are monopolistic, as, for instance, the fa- 
mous Olivetti typewriter monopoly. As in 
France, because of a lack of confidence in 
capitalists in 
portion ot then 


from the 


the national economy, many 
vest the largest profits 
abroad, draining funds 
which are needed for capital improvement 
The at the time 
unionism, and enjoy the 
association in their union 
ations. Confindustria (Confederazione 
erale dell’ industria italiana), the 


ciation of Italian employers, became a pub- 


country 


employers same resist 
protection of a 
negoti- 


Gen- 


strong 


asso 


lic institution under Fascism, representing 


all management, dues being assessed on 


members and nonmembers alike, and, al- 


though it has regained its private 
character, it remains financially strong and 


well staffed. 


now 


Contrasted with this integration of em 


ployer action, the unions suffer from frac 
Three federations predominate 


tionalization 
CGIL (Confederazione 
lavoro), 
now dominated by 
two non-Communist groups, which severed 
from it; CISL (Confederazione ttalana 
sindacati lavoratori), originally tied to De 
Caglieri’s Christian Democrats, and UIL 
(Unione italiana dei lavoratori), the socialist 


generale italiana del 


the older organization, which is 


Communists, and the 


labor federation. Enjoying the same ad 
vantages as the Communist-controlled CGT 
in France, the Italian counterpart (CGIL) 
probably has the greatest support of any 
of the federations. As to membership, “an 
optimistic estimate is that half of the 
so-called organized workers make regular 
monthly payments” of dues. (John Clarke 
Adams, “Italy,” in Comparative Labor Move 
ments, Walter Galenson, editor (1952), page 
452.) 


poor, 


Hence all of the unions are financially 


and must draw support from other 


sources, 
The financial aid comes from the political 
parties; indeed, the federations are but their 


reflections. The leaders of the unions are 
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In France, Italy and other countries, 
free trade unions must be developed 
capable of winning gains for the 
workers, thus eliminating the prin- 
cipal appeal of communism and auto- 
matically destroying its popular base. 

—Victor Reuther 





often chosen by the parties. The integra- 
tion of unionism and politics splinters labor 
into competing unions mirroring every vari- 
ation in political thinking. Neo-Fascists and 
monarchists have their own labor unions. 
Of course, CGIL is nourished, controlled 
and exploited by the Communist Party. 


This external control and internal poverty 
presents the free labor movement with 
formidable problems. As the general sec- 
retary of CISL, Luigi Morelli, explained 
to me, the Communist unions are far better 
financed than their opposition: “If our or- 
ganizer has a bike, theirs will have four 
cars; if we have one secretary, they will 
have 20.” It is reliably reported that the 
Communists finance these activities by a 
percentage toll upon Soviet-Italian trade. 
Moreover, the Communist unions have the 
buildings and properties which they in- 
herited from the corporate unions; they 
have the services of the Communist political 
writers; they have superior information 
media. All of these advantages flow from 
Soviet financing of these unions. 

In the face of these obstacles, the free 
trade unions have not done badly, Or- 
ganized only in May of 1950, they have had 
only a short time to build a going institu- 
tion. Yet they have accomplished just 
that in CISL. Born out of 25 years of cor- 
poration, followed by collaboration, the free 
unions have turned in a doubtful heritage 
for a functioning democracy. CISL is 
struggling to free itself from an alleged 
identification with the Christian Democrats. 
One of its leaders, Claudio Rocci, who had 
been expelled from the Republican Party 
for this very position, explained that the 
free unions of Italy must learn that to be 
effective, they must not only be free from 
Communist political control but from the 
political control of any party. CISL, my 
informant said, had accomplished this, in 
that, although there were many Christian 
Democrats in CISL, these laborites had 
broken with that party in its attempt to 
pass legislation to prohibit strikes. 

The free trade unions still suffer 
lack of unity, yet the only difference be- 
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from 


tween UIL and CISL is the diverging 
political position of the right-wing Socialists 
and Christian Democrats who differ on 
parochial schools. However, progress has 
made and I was informed by 
the general secretary of CISL that the 
presidents of the two organizations had met 
last year and agreed that either 
group took a position on any issue, it would 
first consult with the other and if it could 
not agree, it would at least not attack the 
other. This pledge of cooperation, or, at 
the least, an abstaining neutrality, will, it 


been here, 


before 


is hoped, mature into a complete merger 

The Italian situation is not hopeless, but 
it is taut. Italy has the largest Communist 
party outside of Russia, and, while the PCI 
is not moving ahead in 
fashion, it still represents almost 38 per cent 
of the electorate and it remains the largest 
single party in Italy. The free labor move 
ment is the only effective vehicle whereby 
Italian labor can be won away from Com 
munist domination. 


now dramatic 


In France, similarly, the free labor move- 
ment is the only available means of meeting 
Communist and 
working classes. 


strength growth in the 

This free labor movement could not sur- 
vive without American support, It would 
not now exist were it not for the magnifi 
cent work of the Free Trades Union Com 
mittee, the financial aid of the AFL, and 
the indirect help of the Mutual Security 
Administration. 

Any appraisal of the future, and analysis 
of the role of the United States, must start 
with the assumption that such external aid 
continues. Without it, the free trade union 
movement would collapse and the whole 
field would be relinquished to the Commu 
nists without a struggle. 

Yet that is not The 
Communist labor organizations are deeper. 
They draw their nourishment from a sick 
The Italian pop- 
must be 


enough roots of 


and unbalanced economy. 
ulation problem, for instance, 
solved by a proper program of immigration, 
entailing international concurrence in the 
shift of people, their proper training, and 
the like. We International 
Labor Organization an expert agency de 
signed to~ handle this problem; yet the 
United States has, in effect, forbidden it to act. 


have in the 


Jut our current fatlare am’ Europe lies 
not only in such specific instances as the 
blocking of ILO immigration programs 


We have, in effect, turned our back to the 


real problem; we cannot seek the solutions 


which these countries need for survival 
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because we have not faced the issues. The 
Italy and France must be 
liberalized; the semimonopolies and the car- 
tels must be broken by government inter- 
vention; the agricaltural lands of Italy must 
be distributed to the peasants in 
quantities and at a faster pace; the working 


economies of 


larger 


classes must be given a larger share of the 
national income by government action, if by 
no other means; the unions must be en- 
dowed with greater strength and afforded a 
and vital 
measures 


role. Yet any advocacy of 
would draw forth here an- 
“Communism.” 


new 
such 
guished cries of 

Our own fears have, perhaps, frozen us 
into inability to do the job, We are march- 
frus- 
The 
analysis of the issues as well as the 
called 


taboo in America. 


ing in a direction which necessarily 
trates the solution to these problems, 
very 


programs of action for, are cur- 


rently Has our own fear 


of Communism reached such hysterical pro 


portions that our sponsorship of needed 


reform in Europe will be so characterized 
as to block them? 

Many Europeans think so. They do not 
find in the fear that leads to burning books, 
or even some of them, the spirit that will 
bring economic and political adjustment in 
Europe. This very disillusionment 
strength and hope to the Communists and 
cripples the American-sponsored center 
groups 


gives 


Our greatest argument against the 
in-the-sky Communist unions 
lies in the picture of the slave-like ways of 
totalitarianism and the destruction of civil 
liberties in the Soviet But any 
infringement of civil liberties in this country 


pie- 
promises of 


countries 


is taken seriously, and with apprehension, in 


Europe and presents a serious danger to 


maintenance of a trec 
trade unionism in Italy and France and a 
large obstacle in the road to the liberaliza 


hese 


our success in the 


countries. 


[The End] 


tion of the economies of t 


WORKMEN'S COMPENSATION: A DEFINITION 


“What is workmen’s compensation? Is 
that a feolish question to ask, here in 
New York State, where 
pensation is nearly forty years old? Let's 


workmen’s com 


have a try at a brief but comprehensive 
statement. 

“Workmen’s compensation is a system 
of insured benefits for workers who be 
disabled as a result of accidents 
that and in the 
their employment. Workmen’s compen- 
sation is payable without regard to fault 
either of the employer or employee, with 
limited exceptions. ‘Accident’ 
in New York State, occupational disease 
disablement, but New York is far out in 
front among the States in occupational 


come 


arise out of course of 


includes, 


disease coverage 

“Workmen’s compensation benefits in- 
All neces 
sary medical care is provided under New 
York law, including hospitalization, drugs, 
prosthetic appliances, etc. Medical 
by the injured worker’s free choice phy 


clude medical and cash benefits 


care 


sician is assured, provided only the phy 
sician has been authorized by the Chairman 
to render medical care under the Work 
men’s Compensation Law. The attending 
physician may not collect any fee from 
the injured worker, but only from the car- 
rier. Many States provide much less than 
necessary medical care, and many States 
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deny to workers the right to be treated 
by their own ‘free choice’ 
“Cash 


payable 


physicians. 


benefits on a weekly basis are 


bi-weekly, and are in lieu of 
actual wages lost, except in cases of the 
permanent partial disabilities for which 
schedule of 


vided without regard to lost wages 


a statutory benefits is pro 
Cash 
benefits are at the rate of two-thirds of 
wages, but not in excess of the statutory 
1948 has 


$35 in 


weekly maximum, which 
$32 in disability 
New York places no ceiling 
benefits, 
disability cases. 
“Workmen's New 


York State is neither tax supported nor 


since 


been cases and 
death cases 
on aggregate 


Save in temporary 


compensation in 
government administered, It is supported 
by insurance premiums. Claims payment 


is administered by the carriers. Employ 
provide 
including self 
undertake the 
obligation to pay benefits are called car 


riers. It is the whom 


ers are required by law to 
benefits through insurance, 
who 


insurance. Those 


carrier on rests 
the wbligation to investigate claims and 
pay benefits, cash and medical. This they 
must do directly and promptly, without 
waiting for an award, except where for 
cause they elect to controvert a claim.” 
—New York Workmen’s Compensation 
Board Chairman Mary Donlon. 
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f bits six major industries which have 
remained nationalized in Great Britain 
since 1945 present a widely diversified pat- 
tern of industrial relations.. The coal in- 
dustry and railroads had long been well- 
known for their deplorable labor relations 
(one of the major reasons for nationaliza- 
tion) while the gas, electricity, aviation and 
telecommunications industries had no record 
of serious labor difficulties. Likewise the 
coal industry and railroads employed large 
numbers of people (1.6 million in both) 
and had a high ratio of labor to invested 
capital, while gas, telecommunications and 
electricity had relatively few employees and 
were highly mechanized. Nevertheless, more 
or less uniform labor legislation has been 
applied in all cases. 

All of the nationalization acts 
express provisions making collective bar- 
gaining between the government-appointed 
boards of directors and the appropriate 
unions a legal duty of the boards. In all 
nationalized industries, collective bargaining 
was long established by custom so the acts 
have merely made existing arrangements a 
legal requirement. As is usual in all British 
industries, the appropriate union or bargain- 
ing unit is designated by the employer 
through negotiation rather than by a gov- 
ernment agency as in the United States. 
Furthermore all nationalization acts en- 


contain 


1 Omitted here are the Bank of England and 


the Cotton Commission which are inappropriate 
for this paper, the steel industry which is 
being denationalized and certain activities (such 
as broadcasting) which were nationalized prior 
to World War II. For the statutes analyzed 
here see Coal Industry Nationalization Act, 
1946, 9 and 10 Geo. VI, Ch. 49; Civil Aviation 
Act, 1946, 9 and 10 Geo. VI, Ch. 70; Cable and 
Wireless Act, 1946, 9 and 10 Geo. VI, Ch, 82; 
Transport Act, 1947, 10 and 11 Geo. VI, Ch. 49; 
Electricity Act, 1947, 10 and 11 Geo. VI, Ch. 
54: Gas Act, 1948, 11 and 12 Geo. VI, Ch. 67. 
These will be cited by their short titles only. 
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courage, but do not require, arbitration of 
disputes. Under British arbitrators’ 
decisions are not binding anyhow, although 


law, 


arbitration is a strongly established institu- 
tion, and instances where arbitrators’ decisions 
have been disregarded are extremely rare. 

Although one of the major goals of na 
tionalization which permeates all 
literature is the establishment of 
control or representation, this has not been 
implemented 
representation on the public boards of di- 
rectors or through any compromise Ol! 
modification of the collective 
Boards are not union 
any 


socialist 
WOI ker s’ 


through workers’ or wnion 


bargaining 
process. controlled 


or representative of specific interest 
group but appointed on the basis of ability 
only.” There are a few former union of 
ficials on some of the boards, but they are 
required to resign their union membership 
upon appointment and are responsible solely 
to the controlling minister for their actions 
Where there are minority, part-time board 
members, even former unionists have been 
excluded. If there is to be any 
authority and responsibility it will have to 


workers’ 


come through consultation which is a sep- 


means of labor-management com 


Union leaders have repeatedly 


arate 
munication." 
insisted that the primary objective of organ 
ized labor in Britain is the maintenance and 
development of union power.’ 


?See Robert Dahl, ‘‘Workers Control and the 
British Labor Party,"’ American Political Science 
Review, October, 1947, pp. 875-900, for a de 
tailed analysis of the circumstances which led 
to the abandonment of workers’ control as a 
practical policy 

* Consultation is beyond the scope of this 
paper. For a discussion of this topic see my 
article ‘‘Labor-Management Consultation in 
Great Britain,’’ which will appear shortly in 
the Journal of Personnel Administration and 
Industrial Relations. 

*See, for example, Hugh Clegg, Labor in Na- 
tionalized Industry (Gollancz, London, 1950), 
p. 10: 
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WHAT HAPPENED TO BRITISH UNIONS WHEN THE LABOR GOVERNMENT 
TOOK OVER OWNERSHIP OF KEY INDUSTRIES? HOW AND WITH WHOM 


DO THEY NEGOTIATE? |S 


IT STILL POSSIBLE TO CALL A_ STRIKE? 





The status of the collective bargaining 
contract between a union and a nationalized 
industry is an interesting one. The Trade 
Union Act of 1871° (Britain’s basic labor 
law) made nearly all “collective agree- 
ments” between iabor and trade 
associations legal but unenforceable on the 
grounds that the main purpose of a “union” 
was to Furthermore, any 
employers’ association considered a 
just as much an employees’ 
association.’ Since it is British practice to 
look on a labor union as an association and 
not entity these agreements are “col- 
lective” both and, as such, are 
unenforceable at law. Most labor contracts 
in British experience been the 
called “collective agreements” covered by 
this act—that is, agreements between labor 
associations Al- 
may be 


unions 


restrain trade. 
was 


“union” as 


an 
on side Ss 


have so- 


unions and employers’ 
though the terms of the contract 
implied as the terms of individual contracts 
of employment, this method of enforce- 
ment has been seldom used. However, the 
general lack of enforcement power has 
caused little damage to labor relations since 
the collective bargaining contract in- 
variably honored by both sides and some- 
times even by firms which are not parties 
to it. For example, a firm not belonging 
to the trade association ordinarily abides 
by the 
ciation. 
custom 


1s 


agreement negotiated by the asso- 
The enforcement of contracts by 
rather than may have 
significant advantages neither em- 
ployers nor unions are dependent on lawyers 


law well 


since 


534 and 35 Vict., Ch. 31, par. 2. 
© Statute cited at footnote 5, par. 23 
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for writing interpreting contracts or 
settling disputes (one of the major causes 


of irritation in the United States) 


or 


Although the Trade Union Act of 1871 
stated that no agreement between trade 
unions (including employers’ associations) 
was enforceable, nothing was said about 
the less common type of labor contract— 
that between a union and a single employer, 
called a “shop agreement.” Now, since 
nationalization, several major industries are 
operated by national boards which, legally, 
are single employers, so that what was for- 
merly an unenforceable “collective agree- 
ment” in an industry before nationalization 
is now a legally enforceable “shop agree 
ment.” 

Although the nationalized industries have 
encouraged union membership and cooper- 
ated with most attempts to maintain union 
security, the national boards seem to recog 
nize their responsibilities as public monopo- 
as, for example, when the National 
Coal Board refused to grant a closed shop 
to the National Union of Mineworkers on 
the grounds that the board is now the only 
employer of coal miners and such a provi 
sion would deprive a nonunion miner (if, 
indeed, one could found) not only of 
his job but his livelihood.’ Of course, this 
should not be considered as evidence of an 
antilabor attitude of the Coal Board because, 
in Britain, the closed shop has never been 
important of 
course, oppose the employment of nonunion 
workers but seldom try to secure exclusive 

* National Coal Board, Report and Accounts 
for 1948 


lies 


be 


an issue sritish unions, 
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Part of the research upon which this 
article is based was carried on in 
England in 1952. The author is grate- 
ful to the University Center in Geor- 
gia for the generous grant-in-aid 
which made this study possible. 





bargaining rights since in only a few firms 
and in no entire industries does one union 
represent all employees.” 

a conscious 
industries as 


attempt to 
“vard- 
and 


has been 
use the nationalized 
sticks” where possible to measure 
standardize labor conditions, For example, 
the Civil Aviation Act, which nationalized 
only scheduled airlines, now requires private 
companies operating charter services, and a 
variety of other aviation enterprises, to 
grant terms of employment at least as 
favorable as those of the public air cor- 
porations. There are three public air 
corporations all of which bargain separately 
with their employees so that the terms of 
employment are not identical. However, 
comparison with the terms of employment 
of any one of the public corporations is 
deemed sufficient. This provision (a 1949 
amendment to the Civil Aviation Act) does 
not supersede any other statute, regulation 
or existing labor contract but it does serve 
to standardize working conditions in all civil 
aviation enterprises, both public and private. 


There 


The Electricity Act makes somewhat dif- 
ferent provisions for maintaining decentral- 
ization of management and industry-wide 
standardization of working conditions at 
the same time. Instead of three ‘autono- 
mous public corporations as in civil aviation, 
there is a single national board with 14 
subsidiary area boards. The national board 
(British Electricity Authority) negotiates 
a labor contract which sets up the proce 
dure for negotiating working conditions 
on a national basis. Provisions for health, 
safety, welfare and other matters of mutual 
interest are also settled by negotiation be- 
tween the central board and the employees 
of the industry but only in consultation 
with the area boards at the same time.” 

The Gas Act, which nationalized the huge 
gas manufacturing and distribution industry, 
provides for the most highly decentralized 
* Allan Flanders, ‘‘Great Britain,’’ Ch. 1, p. 
25 in Galenson (Ed.), Comparative Labor Move- 
ments (Prentice-Hall, New York, 1952) See 
also, (note) ‘‘Industrial Nationalization and 
Industrial Relations in Great Britain,’’ Univer- 


620 


management of all nationalized industries. 
Here 11 area boards actually control the in- 
dustry while the national board (Gas Coun- 
cil) is only a federation of the area boards 
and for nearly all purposes is subsidiary to 
them. For the purpose of collective bar- 
gaining, however, the Council itself 
negotiates the terms of employment while 
the area boards negotiate separately with 
their own employees on matters of health, 


Gas 


° 


welfare and the like.” This insures stand- 
ardization of working conditions throughout 
the industry but allows the area boards to 
negotiate all matters except the basic terms 
of employment and hours) which 
are determined on an industry-wide basis. 


The nationalized industries 
erally expected to be model 
In each case, therefore, the nationalization 
acts specified one of the objectives of the 


(wages 


were gen 
employers. 


national boards to be to secure the safety, 
health and workers, Thus 
the improvement of conditions 


welfare of the 
working 
became one of the goals of nationalized 
industries in place of the private profit mo 
tive which was eliminated. Other statutory 
goals include production at reasonable prices 
and balancing profits and losses over the 
years. The boards are supposed to maxi 
mize some combination of these goals which 
specifically includes working conditions of 
employees. 

The nationalization acts provide 
powers and duties for the national boards 
such 


broad 


employees on 
efficiency, general 


to consult, with their 

subjects as employees’ 
safety and well-being of workers and 
other matters of interest to both the public 
This means 


“any 


corporation and the employees.” 
that nearly any problem concerning opera 
tions and management could be the subject 
of consultation with employees. The Civil 
Act is more specific It says that 
health, 
con- 


Aviation 
in addition to matters affecting the 
welfare of the workers, 
“other matters of 


safety and 
sultation may 
mutual interest to the corporation and (the 


embrace 


employees) including efficiency in the opera 
tion of the services.” This 
leaves no doubt as to the 
consultation. The 
follow the advice of the 
matters of “mutal interest” but 
certainly expected the consultations to be 
taken Further- 
more the boards have announced their will 


corporation’s 
broad scope ot 
boards do not have to 
unions on these 


Parliament 


seriously by the boards 


sity of Pennsylvania Law Review, March, 1949, 
pp. 543-558 

* Electricity Act, Sec. 53 

” Gas Act, Sec. 57 

" Civil Aviation Act, Sec. 19 (1), (13) 
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Although the arguments are not all 
on one side, the serious objections to 
government regulation of the subject 
matter of collective bargaining seem 
weightier than the advantages. 
—Archibald Cox 





ingness to follow, as far as possible, the 
suggestions which result from consultation.” 

The nationalization acts go to great lengths 
to spell out the duties of the boards regard- 
ing pensions, fees gnd allowances to workers 
and severance payments to those employees 
(mostly former private directors, executives 
and clerical staffs) who suffer any kind of 
losses through nationalization. Typical in- 
stances of this are advertising executives 
and salesmen whose jobs became unneces- 
sary after nationalization and _ unification 
of the enterprises in an industry. The acts 
also provide schemes for the training and 
education of workers in order to increase 
their efficiency. 

Although there can be no doubt that the 
majority of British workers favored, and 
still favor, public ownership of basic in- 
dustries, nationalization has not introduced 
the era of peaceful labor-management co- 
operation which many had expected. In 
general, those industries which had peaceful 
labor relations prior to nationalization still 
enjoy such conditions while which 
had bad records are still plagued with many 
of the same problems which they inherited 
Since coal was the only 


those 


from earlier days. 
industry in which poor labor relations was 
one of the major advanced for 
nationalization, this industry must be con 
sidered as the the establish- 
ment of better labor relations under public 
The issue here is not clear cut, 
however, since the prewar labor relations 
of the British coal industry is gen- 
erally conceded to be one of the worst 
since the industrial revolution. Further- 
more, there is ample evidence that the basis 
of these unsatisfactory relations was, and 
still is, as much social as economic. An 


reasons 
test case for 


ownership 


record 


12 432 H. C. Debates 1421-1423, 436 H. C. De- 


bates 2802, 439 H. C. Debates 238 (1947). 

“’ This is in sharp contrast to the American 
tendency to outlaw strikes in public utilities. 
The contrast is even more distinct in view of 
the relative economic circumstances of the two 
countries. In America a public utility strike 
can cause inconvenience and loss of production 
but in Britain it could cause actual starvation 
in a fairly short time. Stocks of coal above 


British Nationalized Industries 


old adage says that “work stoppages are 
part of the culture of miners.” Therefore 
even if nationalization can solve the eco- 
namic problems of the industry the problem 
of giving a new social status to the miners 
may remain a deep-seated one. Conse- 
quently the application of any generally 
accepted tests of labor relations must be 
tempered by the knowledge that the labor 
problems of the industry are so ingrained 
that it is unrealistic to expect any sudden 
or miraculous changes. Nevertheless, there 
should be an attempt to assess success in 
this field. 


Probably the number and intensity of 
strikes provides some of the best insights 
into industrial relations although taken 
alone they mean very little since the ab- 
sence of strikes may not indicate good 
relations any more than the absence of open 
opposition to a political dictatorship is a 
sign of democracy and civil harmony. How- 
ever, where workers enjoy strong organiza- 
tion and judiciously protected legal rights, 
as in all nationalized industries, the strike 
is an indicator of dissatisfaction.” 

in British industry generally, the record 
of strikes following World War II is far 
better than for any comparable period fol- 
lowing World War I. The total man-days 
lost averaged 2.5 million per year from 1946 
through 1950 while the rate from 1919 
through 1923 averaged over 35 million per 
(14 times as much). Nor do 
include the year of the 
strike (1926) in which over 162 
million man-days lost. About half 
of all disputes as well as man-days lost 
occurred in mining and transportation fol 
lowing World War | this 
has remained about the since 
War II and the nationalization of 
industries 


year these 


figures disastrous 
general 
were 


and percentage 


World 


these 


Same 


In the coal industry the number of strikes 
ten people has aver 
1945 (a 
before na 


more than 
1,000 per 
two 


involving 
aged about 
trend which 
tionalization) 
of less than 200 per year following World 
War I. However in 
lost the 
about 


year since 


began years 
as compared to an average 
man-days 
1950 
as compared 


terms ol 
1945 to 


year 


average from has 


been 600,000 per 


ground, for example, are so smal! that a major 


coal strike could stop virtually all industry and 
transportation (since electricity and gas are 
also made from coal) and hence lead to a stop 
page of the flow of industrial exports upon 
which Britain depends for over half of her 
daily food supply. Of course this critical situa- 
tion has led all unions to sign a voluntary 
no-strike pledge after the war but it did not 
deter local, unofficial strikes 
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Coal Industry 


1938 1947 1948 1949 1950 
Productivity 
(Tons Per Man-shift) 
Face “Workers 
All Coal Workers 
Coal Out pit 
(Million Tons) 
Manpower 
(Thousands) 
Earnings per Man-shift 
(In Shillings and Pence) 
Face Workers 
All Coal Workers 
Retail Price Level 
(Weekly Wage Rates) 
Coal Miners 


3.02 
1.16 


3.01 


215.1 
697 
36/10 41/1 44/10 
28/10 33/1 35/6 
100* 108 115 


103* 107 116 
104* 108 114 


All Industry 


* January, 1947 = 100. 





with over 18 million per year from 1919 to 
1924. Thus it appears that the coal strikes 
occurring since nationalization been 
frequent but of short duration and, typically, 
involving rather few workers. 


have 


Low and falling productivity_ ppe@eded 
nationalization of coal in 1946. “The peak 
had been reached in 1938, and the decline 
had persisted until 1946 when productivity 
began to rise again. In 1951, it reached 
a new high and has since declined slightly 
Output has continued to rise due" an 
increased labor force. (See table above."*) 
Of course most productivity increases have 
come from mechanization” but since the 
British coal miners are an independent lot 
and morale is a highly important factor, 
productivity remains an indicator of in- 
dustrial relations. Wages of coal miners 
have kept pace with the cost of living (even 
after reduction of working hours) and are 
now the highest of all industrial wages. 

Absenteeism had risen steadily Ttém 6 
per cent in 1938 to a high of 16 per cent in 
1945. Since nationalization, it has declined 
every year until now it is just above 11 per 
cent. Although this is still far above pre- 
war levels miners argue that the threat of 
unemployment before the war forced them 
to go to work even though they were sick 
and that the absenteeism figur@§S of the 
1930’s conceal this fact. 
miners feel generally better off since na 
tionalization.” 


In any event, the ~ 


In some ways labor relations have been 
worse in the nationalized railroads than in 
coal. The National Union of Railwaymen, 
which is the largest of the three railroad 
unions (membership 450,000) has shown less 
public responsibility than the National Un- 
ion of Mineworkers which is the largest 
miners’ union (membership 609,000). In 
the case of the coal miners, a long history 
of irregular employment, arbitrary 
management and horrible working 
tions has led to a deep-seated distrust of 
all management (private or public) and 
geographical compactness of operations has 
degree of clannishness 
and provincialism. However the NUM has 
had a progressive and public-spirited leader 
ship which has cooperated with both Labor 
and Conservative Governments in their at 
tempts to forestall inflation through induc 
ing voluntary wage restraints. Furthermore 
the NUM has supported the importation of 

work, 
sent in 


local 
condi 


produced a high 


foreign miners, increased overtime 
relocation of operations and even 
some of its best men to break some of the 
unofficial which have occurred in 
great number because of dissatisfaction with 
union policies. On the railroads, however, 
a history of 50 years of low pay, long hours 
and an indifferent management has mani 
fested itself in a remarkable union solidarity 
and loyalty which has often been exploited 
by union leaders at the expense of good 
labor relations. For example the NUR 
pushed for a wage increase at a time when 


strikes 








% Adapted from Economist, March 16, 1953, 
p. 458, and miscellaneous ‘ssues of Labor and 
Industry in Britain 
Record. 

%In 1930, 
mechanically: 
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17 per cent of coal was mined 
in 1940, 61 per cent: in 1945, 71 


and British Bconomic 


per cent: in 1949, 83 per cent. Labor and In- 
dustry in Britain, March, 1951, p. 25. 

“ **Miners Happv Under Nationalization De- 
spite the Costs.'’ Wall Street Journal, May 22 
1951. p. 1; Margaret Cole, Miners and the Board 
(Gollanez, London, 1949). 
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the railroads had a 50 million pound deficit 
and, alone of all workers in nationalized 
industries, continue to cling to a demand for 
50 per cent representation on the Railway 
Executive. In some ways the most radical 
of all unions, the NUR has prevailed against 
the debt payments incurred through com- 
former owners as “contrary 
' Featherbedding 
hard to root out on 
much better union- 
management cooperation on this matter has 


pensation of 
to the spirit of socialism.” 
practices have been 
the railroads while 
been achieved in the coal mines and in other 
industries featherbedding existed. 
The “ladder plan” for prometion in the 
coal industry, for example, has succeeded 


where 


in overcoming workers’ resistance to pro- 
motion on merit rather than seniority. 
Collective bargaining in the nationalized 
industries is bound to be affected by the 
trend toward the establishment of a na 
tional structure in British industry 
through national minimum-wage legislation, 


wage 


regional zoning plans and government de- 
termination of wage differentials. Since 
nationalization brought unification to 
basic industries the demand for a uniform 


has 


wage structure has increased. In fact, wage 


differentials have already been substantially 
reduced in all nationalized industries. In 
the London transport system, for example, 
a national weekly wage is in effect although 
local and district modifications have 
been superimposed on it. Usually the re- 
moval of differentials has resulted in level- 
ling up rather than down although 
groups have been adversely affected. 
unfortunate effect of national wage policy 
has been a tendency for bargaining to be 
referred to 
This is 
national 


some 


some 
One 


drawn out and wage issues 


higher authorities for settlement. 
contrary to the intentions of the 
boards, however, which had hoped to de 
centralize collective bargaining as much as 
possible. 


In a nation committed to economic plan 


ning a national wage policy must be con 
sidered, and in the nationalized industries, 
where planning is supposed to be most 
effectively carried out, over-all government 
control of wages is most logically justifiable 
there doubt that the 
well-developed institution of free collective 


will to be the major 


However can be no 


bargaining continue 
determining wages and working 


[The End] 


vehicle for 
conditions 


“ON THE CONDITION OF LABOR” 


; at the time when the whole 
world was seeking answers to the Com- 
munist Manifesto of Karl Marx, the 
Catholic Church produced a champion 
found 
His answer to Marx was his en 
‘On the Condition of 
first appeared in 1891 under its 
title of ‘Rerum Novarum’. The 
world quickly recognized that here was 
the reply to the distortions of Karl Marx, 
and the encyclical soon became known 
Manifesto’. 


who these answers—Pope Leo 
XII, 

cyclical Labor’ 
which 


Latin 


as ‘The Christian 
“But how can a document which first 
appeared in the horse-and-buggy days 
be significant in the atomic age? Since 
1891 the world has made enormous changes 
not only in the structure of society but 
in the daily lives of people. ‘What could 
Pope Leo have said then which still has 
meaning and importance today? 


“Perhaps if I simply mention some of 
the topics discussed in Rerum Novarum 


Unrest in the 
Social Research, 


“ Robert Heilbroner, ‘‘Labor 
British Nationalized Sector,"’ 
March, 1952, pp. 76-78 


British Nationalized Industries 


will have a clue. Consider them 
The Employer and the Employee, The 
Dignity of Labor, The Right of Pro 
tection, The Workingman’s Rights, Hours 
of Labor, Child Just Wages, 


Workingmen’s Associations. 


you 


Labor, 


Leo 


“Specifically, what principles did 


XIII lay down concerning working men? 

“In the first place he strikes down the 
idea that prin 
eiple of 


class-warfare—a_ basi 


communism—is prone 


‘Each 


cannot do 


“On the contrary, he declares: 
capital 


without labor, nor labor without capital.’ 


requires the other; 
“To the working man Pope Leo says 
with great 


not possess the 


‘As for those who do 
gifts of fortune, they 
are taught by the Church that, in God’s 
sight poverty is and there 
is nothing to be ashamed of in seeking 
one’s bread by labor ‘ 


torce: 


no disgrace 


“In short, labor has a dignity all its 
own.” —Martin P. Durkin 





Budget Approach in Wage 


MANAGEMENTS AND UNIONS ALIKE WILL BENEFIT FROM STUDY 
OF THIS ARTICLE BEFORE THE PROBLEM OF WAGE INCREASES 
BASED ON THE NEED OF EMPLOYEES FOR ADEQUATE SUPPORT 


FOR THEIR FAMILIES 


ss HE SIMPLE LOGIC of the budgetary 
approach to wage determination has made 
it a favorite wage criterion of employees and 
their representatives for many years. What 
could be more reasonable or persuasive than 
to ask for a wage increase on the grounds 
that the employees need more money to sup 
port themselves and their families? Indi- 
vidual workers use this approach each time 
they ask their boss for a raise on the grounds 
that a blessed event has added another mouth 
to feed, that unusual family sickness has 
added to the family expenses or for other 
similar reasons. Unions have developed the 
same approach for groups of workers to a 
fine art by using highly complex statistical 
tabulations of the goods and services needed 
or desired by a group of workers in terms 
of money cost.* In spite of the great time 
and effort which has been invested by the 
various groups in developing the budgetary 
approach and the sincere desire on the part 
of everyone to provide “adequate” living 
standards for all workers, the budgetary 
standard is generally accorded little relevance 
in Wage negotiations or arbitration because 
of a number of assumptions inherent in the 
approach and many complexities which sur- 
round the application of the budgetary cri- 
terion, 

The first of the complexities arises when 
we attempt to determine how much income 
a worker’s family requires to maintain an 
acceptable standard of living. If a 
people were asked to set the income require- 
ments of a worker or a worker and his fam- 


dozen 


IS THRESHED OUT 


IN NEGOTIATIONS 


ily, they would undoubtedly give a dozen 
different answers—and these answers would 
be heavily influenced by their own spending 
habits, income level, family background and 
their own preconceived notions of what a 
worker’s family standard of living should be, 
or must be as a minimum. To inject some 
objectivity into this very subjective question 
first 
standard is going to be 


of workers’ necessary to 
define 


measured and then list the goods and services 


needs, it is 
what living 
needed by the workers to attain the stand 
ard of living and finally to translate these 


goods and services into monetary terms 
This process is almost the universal method 
budgetary 


of computing workers’ requiré 


ments. Inherent in the method, howeve1 
is one of the major weaknesses of the entir« 
approach for we are, in a sense, defining the 
terms of our definition 


workers’ needs in 


of workers’ needs. 

Most of the efforts to measure the workers’ 
budgetary requirements have yielded widely 
different results. The reason for this is not 
due to any inaccuracies but is merely due to 
the fact that different agencies have meas 
ured what workers need to maintain differ- 
ent living standards. Studies undertaken by 
3ritish social scientists in the 1890's, for in 
poverty 
which families lived 


stance, aimed at determining the 
line—the income below 
in chronic want from a lack of the very min 
imum basic goods and services required to 
sustain life. This level is far different than 
that measured today by the Heller Com- 
mittee for Research in Social Economics at 





* Some confusion is sometimes. caused in labor 
relations by referring to this budgetary approach 
to wage determination as the ‘‘cost of living’’ 
problem. In early times the two terms were 
synonymous but today the cost-of-living problem 
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refers to the change in living costs from one 
period of time to another without reference to 
the adequacy or desirability of the level of the 
workers’ income either before or after the 
change in consumers’ prices 
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Determination 


By ROBERT E. SIBSON 
Labor Relations Specialist, 
New York City 


the University of California. That group 
attempts to determine an acceptable standard 
of living which is defined as “the sum of 
those goods and services that public opinion 
currently recognizes as necessary to health 
ful and reasonably comfortable living.” (Italics 
supplied.) Here there is no question of need 
but rather Heller group 
computes an income which is required to live 


” 


desirability; the 


at the prescribed level of comfortable living 


Between the extremes of the “poverty 
line” budget and the 
budget are the standards prescribed by the 
budgets published in the 1930’s by the Works 
Administration and the popular 
published by the Bureau 
The WPA budget at- 


level of 


‘reasonable comfort” 


Progress 
budget currently 
of Labor Statistics. 
tempted to measure the minimum 
living necessary for health and was regarded 
aS a temporary emergency standard of living 
The Bureau of Labor Statistics set a slightly 
higher standard: the minimum income level 
for a worker and his family to 
“health 
sometimes described, the income required to 


necessary 
maintain and decency” or, as it is 


maintain an “American standard of living.” 


This budget reported by the Bureau of 
Labor Statistics in every year except one 
since 1946 is, by far, the most widely used 
standard of family living requirements in 
wage determination today. For that reason 
those who are likely to hear about workers’ 
budgetary requirements in collective bargain- 
ing need to be intimately familiar with this 
budget, how it is constructed and exactly 
what it attempts to measure. 

The 


bureau’s budget is, as 


living defined in the 
indicated 


standard of 
aboy ce, a 
“minimum health and decency” budget and 
is supposed to represent the budgetary stand- 


Budget Approach in Wage Determination 


ard tequired to maintain a currently adequate 
United States standard of living. Some in- 
sight into the standard which the bureau’s 
budget actually measures can be gained from 
the definition of the budget offered by Ewan 
Clague, Commissioner of Labor Statistics 


“It is not a subsistence budget; it is not 
a ‘minimum’ budget in the which 
that term is ordinarily used, but it is far 
from a luxury budget 
an ‘ideal’ budget or one based on a few 


sense 1n 
It does not represent 


people’s notions of what workers should have; 
rather it is based on the kinds of goods and 
families in the United 


services workers’ 


States actually select.” 
Recognizing that requirements vary con 
siderably families depending 


the size of the family, its age and sex com 


among upon 
position, whether it lives in a large or small 
community, and what job the head of the 
family holds, the bureau compiled the budget 
This family group 
| 


His 


for a specific family unit 


includes a 38-year-old factory worker, 


36-year-old wife who is not gainfully em 


2 


ployed, a 13-year-old boy in high school and 


an eight-vear-old girl in grade school, Fur- 


thermore, the budget is specifically designed 
for the medium 


urban industrial area. 


income factory worker in 


a large 


living 


After establishing the standard of 


to be measured and selecting the represen 
tative family unit to be used, the bureau was 
in a position to make the actual compilation 
of the income required by the chosen family 
unit to live at the prescribed standard. The 
bureau then turned to recognized agencies 
which could supply “objective” data regard 


ing the minimum family requirements for 
an “American living.” The 
aid of the Food and Nutrition Board of the 


United States Research Council was enlisted 


standard of 


to determine, on an objective basis, the 
calorie and other food requirements needed 
by the sample maintain 
health. 
and 
food 
sumer expenditure patterns and then select 
ing enough of the food customarily 
purchased by consumers to meet the minimum 
It should be that the 
this process is not the minimum 


family to goo" 
The bureau translated these caloric 
food 


items by 


other requirements into actual 


surveying the actual con 
items 
requirements noted 
result ot 
food cost required to maintain good health, 
families do not 
tood which supplies the highest 
amount of food value for the 
Instead they buy the items they like best. 


because American neces 
sarily buy 


lowest cost 


To determine the housing requirements of 
the standard family of four, the 
mendations of the American Public Health 
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recom- 





Association and the Federal Public Housing 
Administration were solicited. The housing 
standard recommended included: (1) a 
separate house or separate five-room apart- 
ment, (2) hot and cold running water, (3) 
central heating, (4) private bath and toilet 
facilities and (5) sufficient heat for a 70- 
degree temperature the year around. Two 
things may be noted about these housing 
requirements. In the first place, in pricing 
the required dwellings, only rent costs were 
included. This represents an overstatement 
of housing costs because the cost of rent- 
ing is typically higher than the cost of home 
ownership. Furthermore, not everyone would 
agree that the housing requirements adopted 
are necessary as a minimum for “health and 
decency” in large urban communities. Some 
have argued that the housing requirements 
specified in the bureau’s budget measures a 
desirable standard rather than an adequate 
standard. 


The bureau was unable to 
establish any existing objective or accepted 
standards to measure the clothing, house 
furnishings, or other items required for their 
budget. Accordingly, the bureau went to 
the consumers themselves and determined 
what they considered necessary for an ade- 
quate “American standard of living” by com- 
puting the actual amounts expended by the 
families surveyed on the various items in the 
family budget other than food and housing. 


uncover or 


There is no attempt at objectivity in these 
parts of the budget. What 
think they need to maintain an adequate 


consumers 


standard of living is, of course, an extremely 
subjective opinion—an opinion which would 


vary greatly between different people and 
would vary a great different 
times and in different places for the same 
people. 


also deal at 


Except for the food and rent items in the 
budget of the Bureau of Labor Statistics, 
this budget is actually an expenditure budget 
which measures what people spend rather 
than what they need. What is more, 
expenditure budgets measure what the aver 
age of the peopl and not 
the minimum. Accordingly, so far as all of 
the items except rent con- 
cerned, the budget does not even attempt 
to measure the minimum but rather the 
average expenditure for all workers in all 
of the all of 
classifications in industry (skilled as 
as unskilled) and in all industries 
paying as well as low paying). The 
fact that about half of those surveyed stated 
their 
that was finally reported is conclusive evi 


thes« 
surveyed buy 


and food are 


the job 
well 
(high 
very 


cities surveyed, in 


needs as being less than the average 


dence that the budget does not measure any 

universally accepted minimum standard 
The 

studies in 


result of the bureau’s budgetary 


terms of the money income re 
quired by a factory worker’s family of four 
to enjoy the prescribed living standards in 
14 large northern 
Table I for each of the months reported by 
the bureau. While the budgetary 
requirements in each of the 14 
require 


cities is shown in 
precise 
cities 
significantly, the average 
four 


varies 


ments for a factory worker's person 
family in large urban communities in March, 
1953, prices would be approximately $4,300 


\ccordinz to the Bureau of Labor Statistics, 





Table | 
Budget for a Factory Worker’s Family of Fou 
in 14 Large Northern Cities 
Selected Dates 


March 
1946 

$2,565 
2,598 
2,415 
2,561 
2,495 


City 
Baltimore 
Boston 
Buffalo 
Chicago 
Cleveland 
Detroit 
Los Angeles 
Minneapolis 
New York 
Philadelphia 
Pittsburgh 
St. Louis 
San Francisco 
Washington 

Source: 
Statistics. 


2) 


bo th NIN NN 
rr hI nH 
~ 


Dep rue 


June 
1947 
$3,345 
3,391 
3,180 
3,369 
3,282 
3,381 
3,333 
3,387 
3,430 
3,286 
3,378 3,5: 
3,325 
3,399 
3,546 


0; tober 
1951 
$4,217 


October 
1950 
$3,773 
3,807 
3,668 
3,745 
3,630 
3,750 
3,789 
3,718 
3,649 
3,699 
3,770 
3,639 
3,808 
3,926 


October 
1949 
$3,648 
3,589 
3,488 
3,605 
3,461 
3,562 
3,630 
3,512 
3,458 
3,558 


OS Owy— 
mow USI 


4.112 
4,263 
4.454 


United States Department of labor, Bureau of Labor 


3,471 
3,654 
3,773 
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a three-person family requires only 85 per 
cent as much as a four-person family and 
a two-person family requires only 65 per 
cent as much as a four-person family. Ap- 
plying these conversion ratios, the current 
requirements for-.a_ three-person family 
would be approximately $3,600 and for a 
two-person family the income required to 
maintain an “American standard of living” 
would be approximately $2,800. 

Reliable income figures for factory workers’ 
families are not available and it is not pos- 
sible, therefore, to compare the actual an- 
nual factory workers’ families 
with the income requirements set by the 
Bureau of Labor Statistics budget. The 
average annual income of all families in the 
United States compares very favorably with 
the budgetary requirements in the bureau’s 
budget: In 1950, for instance, the average 
income for all American families was $4,800 
which far exceeds the budget requirements 
forthe year. This average income figure 
includes the earnings of the very rich as 
well as the earnings of the very poor, how- 
and few factory workers could be 
counted among the very rich. 


income .of 


ever, 
realistic evaluation of workers’ 
and workers’ income can be made 
from a distribution of family income such 
as that shown in Table II. As few workers’ 
families have an income of than 
$7,500 only the 91 per cent of all American 
families which make than that sum 
are relevant here and only these have been 
included in the table. Even in this remain- 
ing group, of course, the families of clerical 
workers, farm workers, junior executives, 
salesmen and the like would be included in 
the distribution. The earnings of factory 
workers compare favorably with most of 
these other groups, however, and the dis- 
tribution of earnings for all families with an 
income of less than $7,500 per year may, 
theréfore, serve as a representative distribu- 
tion of the factory 
workers’ families. 


A more 
needs 


more 


less 


income received by 

The budgetary requirement of a factory 
worker’s family, which is probably slightly 
larger than the average family in the United 
States as a whole, was, in 1951, close to 
$4,000. According to the figures in Table 
II, 69 per cent of the families did not have 
an income sufficient to meet the require- 
ments prescribed by the bureau’s budget in 
1951 and almost half did not even come 
within $1,000 of meeting the bureau’s re- 
quirements for an “American standard of 
living.” 
shown in this distribution would not, how- 


Many of the lower-income families 
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Table Il 


Family Income Distribution 
of American Families with Income of 
Under $7,500 in 1951 

Cumulative 

Percentage Percentage 

Income Bracket of Families of Famthes 
Under $1,000 13 13 
1,000 to $2,000 16 29 
2,000 to $3,000 20 49 
3,000 to $4,000 20 69 
4,000 to $5,000 16 85 
5,000 to $7,500 15 100 


Source: Federal Reserve Board 





ever, typify the situation for factory workers. 
The lower income brackets are, for instance, 
heavily weighted by such rural workers as 
sharecroppers, tenant farmers and farmers 
who operate marginal farm lands. 
groups conserve their relatively small in- 
much of the food 
which they produce. In fact the Bureau of 
Agricultural that in 
1948 the average nonmonetary income was 
$1,100 per farm family in terms of retail 


‘I hese 


comes’ by consuming 


Economics estimated 


value. 
The 
include 


would also 


people in the 


brackets 

older 
retirement 

rule 


lower 
most of the 
country who live on 
who do not as a general 
pendents and who have requirements con 


income 


income, 
have de 


siderably below those of the typical factory 
and their families. These lower 
figures would include 
other “family groups” whose circumstances, 


workers 
income also many 
as well as their income, were far different 
than the average 
These other groups would include: farmers 
and businessmen who experienced a 
of unusually low 
persons, 


city workers’ family 


year 


income or actual loss; 


single widows and others who 
represent one-person “family units”; those 
are disabled, crippled, in 
mentally ill, wards of the community and 


others who are unemployable; and, finally, 


who hospitals, 


those who do not wish employment 

Even with these considerations, however, 
it would seem from the data available that 
the typical factory worker's 
family does not have the required income 
to live at the standard set by the Bureau 
of Labor Statistics budget. Thus it would 
that the budgetary yardstick 
that most American factory workers’ families 
do not 


American 


seem shows 


live according to the “American 


standard of living’—a contradiction in terms 


As a result, it would seem that the budget 
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sets a standard higher than the true “Ameri- 
can standard of living” and is, to that extent, 
unrealistic. 

In collective bargaining the budgetary 
requirements calculated by the Bureau of 
Labor Statistics are frequently compared 
with the earnings of individual workers 
rather than the total income of family 
units, on the assumption that only the 
head of the family unit should be employed. 
As more than one person is employed in 
many family units, individual earnings figures 
fail to meet the standard set by the budget 
even more than family-income statistics. 
Table III] compares the average annual 
earnings of full-time employees in each of 
the major industry classifications in 1951 





Table Ill 


1951 Average Annual Earnings of 
Full-Time Employees 
Compared with Four-Person Family 
Budget of the BLS 
Ave rage 
Annual 
Earnings 
$4,320 
4,007 
3,834 
3,798 


Industry 
Products of petroleum and coal 
Automobiles 
Crude petroleum and natural gas 


Printing and publishing 
Chemicals 
Machinery, except electrical 
Transportation equipment 
BUDGET * 
Transportation 
Iron and steel 
Nonferrous metals 
Metal mining 
Rubber 
Paper 
Electrical equipment 
Contract construction 
Communication and public utilities 
Finance, insurance and real estate 
Bituminous mining 
Stone, clay and glass 
Nonmetallic mining and quarrying 
Miscellaneous manufacturing 
Anthracite mining 
Wholesale and retai! trade 
Food and kindred products 
Government workers 
Furniture 
Textile mill products 
Leather 
Lumber 
Apparel 
Service industries 
Agriculture, forestry and fishing 

* Average of all cities reported by the Bureau 
of Labor Statistics. Source of earnings figures: 
United States Department of Commerce 
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with the budgetary requirements for the 
four-person factory worker’s family in the 
same year. The average earnings of the em- 
ployees in 26 of the 33 industry classifica- 
tions earned less than the budgetary re- 
quirements—and in some instances far less. 
Here again, of course, the earnings figures 
are average figures and many of the workers 
in industries where the average 
are below the budget figures would in fact 
earn more than the budgetary requirements. 
Furthermore, as the head of the family in 
the BLS budget is a man aged 38 and pr« 
sumably well advanced in his trade, it is 
probable that he would earn more than the 
average of all workers in his industry 


The budget, as indicated earlier, 
serve as more than a standard of what in- 


earnings 


may 


come workers should receive or what level 
of family income is considered necessary 
or desirable. Budgets may also serve to 
indicate the intercity differences in the cost 
of living which exist between large urban 
cities, even when cities are 
in similar geographical areas. The 
intercity differences in the 


these located 
extent 
of these cost 
of living is significant, as is indicated by 
Table IV. ‘The living 
much as 14 per and such 
in workers’ lhving costs is certainly a rele 
vant consideration in wage determination 
It is particularly relevant intrain 
dustry wage comparisons are made, because 


cost of varies as 


cent variation 


when 


variations in earnings for identical or similat 
may be explained or 
justified on the intercity 
differences in the This 
factor is also of significance to the multi 
plant The that it 
workers in the same company who do the 
amounts of money to 


work in an industry 
basis of these 
cost of living 


company. fact costs 
same work different 
standard of living is a 
strong opposed to “equal pay for 
equal work.” Wage differentials would be 
necessary if workers doing identical work in 


enjoy the same 


force 


different cities were to have their standard 

of living-——-their real earnings—equalized. 
Certainly this indication of intercity dif 

living creates a 


ferences in the cost of 


very valuable use for the budgets 


however, the major 


upon the 


bargaining, 
placed not 


collective 
emphasis is intet 


city differences in the cost of living but 
upon the use of the budgets as an absolute 
standard for a minimum wage below which 
workers should not be paid regardless of 
Of what 


collective 


other circumstances. value is this 


approach in bargaining ? 
The value of the bureau’s budget (or any 


budget for that matter) in measuring the 
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Table IV 

Intercity Differences in the Cost of Living 
City Ratio* 
Washington 100 
Milwaukee 98 
Atlanta 97 
Houston 97 
Los Angeles 97 
Richmond . 97 
San Francisco 96 
Seattle 96 
Baltimore 95 
sirmingham 95 
3oston 95 
Chicago 94 
Cincinnati 94 
Denver 94 
Detroit 94 
Jacksonville 94 
Memphis 94 
Pittsburgh 94 
Suffalo 93 
Minneapolis 93 
Norfolk 93 
Portland, Oregon 93 
Cleveland 92 
Manchester 92 
New York 92 
Philadelphia 92 
St. Louis 92 
Indianapolis 91 
Savannah 91 
Portland, Maine 90 
Scranton 90 
Kansas City 89 
Mobile 89 
New Orleans 86 

The cost of 

100 
Source: United States Department of Labor, 
Bureau of Labor Statistics. 


living in Washington, D. C 





budgetary needs of factory workers and 
their families depends upon what standard 
of living is defined by the budget, what is 
with the budget and 
Obviously, if the budgetary re- 
quirements of factory workers’ families as 
the budget of the Bureau of 
Labor used to prove 
thing entirely different than the budget was 


compared what 1s 


‘“ ” 
proved. 


described in 
Statistics are some 
usefulness as a 
very slight 


designed to measure, its 
wage determinant will be 
Similarly, a budget which measures a stand- 
ard of living which is, from a realistic point 
of view, unattainable for the group sur- 
would be of little value in 
Also, the budget is of little 
up mequities 


veyed wage 
determination. 
even if it 
unless these inequities can be adjusted. Even 


value does point 


from the cursory analysis of the bureau’s 


Budget Approach in Wage Determination 


budget which has been made here, some 
conclusions regarding its value from each 
of these views can be drawn. 

The standard of living defined by the 
bureau’s budget is, as we 
rather nebulous standard of 
above the subsistence level but below a true 
luxury level. In addition the budget measures 
the average expenditures required to main- 
tain the prescribed standard of living of 
a sample. group of factory workers. Finally, 
it measures the average expenditure neces 
sary to maintain the prescribed standard 
of living for a specific family unit and only 
a very small portion of the total number 
of workers’ families conform to the family 
unit selected. it would seem then that the 
budget is, as its advocates claim, a rather 
modest or conservative standard of living 
but a standard definitely above the minimum 
or subsistance level and one which has no 
real meaning beyond the rather narrow group 
whose income requirements were measured. 


have seen, a 


adequacy— 


In collective bargaining, -however, thi 


budget is seldom used as a yardstick to 
measure an acceptable or desirable budget 
worker 
vanced in his trade with a certain type of 
unit. 
what is necessary for all workers 


for a advanced in years and ad 


family It is used instead as a yard 
stick of 
to maintain what 
mum income below which it 


is described as the mini 
would be in 
decent, impossible or unreasonable to expect 
our workers to live. Of 


what value is the 


budget as a minimum standard for wage 


determination in collective bargaining? 


deal has been said and written 
why this budget 
this way. The 


however, sometimes overlooked 


A great 
about should not be 


used in most basic of all 
reasons 1S, 
The budget cannot serve as a minimum in 
come requirement for all workers becaus« 
tt does not measure a minimum income stand 
ard for all workers The budget 
a family and not an 


worker’s income standard and, 


measures 
standard individual 
accordingly, 
the family budget must be compared with 
the family incomes from all working mem 
any other 
budget is not 


well as 
Furthermore, the 


bers as irom sources 
designed 
to measure a minimum standard of living 
but the average amount and quality of goods 
and services considered necessary and cus 


tomarily purchased by a sample group of 


consumers to maintain a prescribed stand 


ard of living for the specific family group 

This basic deviation from the time-honored 
budgetary approach points up a number of 
specific inaccuracies which have been dealt 


with at length in numerous budget studies 
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A. Devaney, Inc., N. Y. 


Precision is the watchword in the ma- 
chine tool industry. The men who 
make the machines that make the 
machines must keep a constant check 
on the accuracy of their work, as 


the New Jersey worker in the picture 
is doing. And just what is he doing? 
Milling flutes in stainless steel billets 
for stock screws to be used in ex- 


truding machines, screw machines 
and milling machines. 





Primary among these inaccuracies are the 
following: 

(1) Such a standard of living for all of 
our workers is simply not attainable with 
our present productive resources. The nation’s 
productive facilities would have to be in- 
creased by over 40 per cent to give each 
individual worker an income equal to the 
amount specified by the bureau’s four-per- 
son family budget. If differentials above 
the minimum based upon skill, ability, re- 
sponsibility and the like were to be main- 
tained, it would be necessary to increase our 
productive facilities far more than 40 per 
cent. 

(2) Many American family units have 
more than one worker. This is especially 
true of families with more than one male 
adult and young married couples with no 
children. 
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(3) Not only does the four-person family 
unit in the bureau’s budget constitute a 
small portion of the total number of family 
units but it does not even conform to the 
“average” family situation. For all family 
units in the United States the average family 
size is almost exactly three persons and 
even if single-person families are eliminated, 
the average family size is only 3% persons. 


(4) By setting an average income stand- 
ard for a specific group of workers as the 
minimum requirement for all workers, a 
budget sets a standard for employees as 
well as employers. Those who do not 
meet the standard—that is, those who are 
not worth as much to their employers as 
the minimum wage required—must be sub- 
If they become unem- 
they become 
supported by 


sidized by others. 
ployed and unemployable, 
wards of the government 
public funds. If they are retained by em- 
ployers the of production and the 
prices charged for the products of industry 
are increased. In either case it is the 
consuming public which must provide the 
subsidy. 


costs 


Aside from these technical questions, there 
is the difficult problem of how the budgetary 
approach is to be applied. If the budgetary 
theories were to be carried to their logical 
conclusions it would require the payment of 
workers’ wages according to family needs 
rather than skill, value in the production 
process, available supply of each type of 
labor at each time and in each place, the 
bargaining strength of the employers and 
unions, regularity of employment and _ the 
innumerable other factors which actually 
operate in the “labor market” under our 
present economic and political system \ 
payment system based on need would re« 
quire such a radical and extensive change 
in our economic, political and social insti 
tutions that it is seldom seriously consid 
ered. But the application of a budget based 
on the needs of a “typical family unit” is 
seriously proposed—in fact it is the budg 
etary approach now employed in collective 
bargaining. 

Even this limited application of the budg 
etary approach is doomed to failure. It is 
doomed because of the simple and unalter- 
able fact that family size and composition 
varies greatly and there is no standard 
family unit. Whatever family unit is selected 
as the typical or desirable one, some families 
would get less than they need if the budget 
approach were to be applied because they 
fewer 
Other families would get 


contain more workers 


than the norm. 


persons or 


September, 1953 @ Labor Law Journal 





more than they need because they contain 
fewer persons or more workers than the 
standard family unit selected. For instance, 
if the family of four persons of the budget 
of the Bureau of Labor Statistics were 
selected as the standard, single men living 
alone would get far more income than they 
would need for an “American standard of 
living” while a man with nine members in 
his family would receive far less than ‘would 
be required to maintain even a subsistence 
level. 

this dilemma of 
answer 


There is no answer to 
the budget. There is no 
regardless of how budgets are used, they 
can at best point up income inequities 
Neither budgets nor any of the other tools 
of wage determination in collective bargain- 
ing determine our standard of living. In- 
stead our standard of living is determined 
by how much we produce and 
group, simply cannot use or consume what 
exist. Budgets and wage deter- 
minants in general can only determine who 
what is produced. Thus the 
budgetary standard, like all tools or stand 
ards in collective bargaining, is 
distribution and, in actual practice, 
concerned with the distribution 
with the 


because, 


we, as a 
does not 
consumes 


concerned 
with 
budgets are 
of wages among workers—that is, 
wage scale. The primary purpose and effect 
of budgets is to flatten the wage scale. If 
have effect at all they tend to 


they any 


lower the relative income of the skilied 
workers to provide a higher income for 
the less skilled, less highly trained and per- 
haps less energetic workers. In a word, 
the budgetary approach in wage determina- 
tion operates to give the lower paid workers 
a larger share of the wage pie. 

The lower paid workers can have their 
income raised from a larger pie as well as 

pie. A 
including 


a larger slice of the same sized 
better standard of living for all, 
the lower paid workers, is possible if our 
national productivity continues upward 
However, since our concepts of health and 
decency change also and will probably rise 
with a rising national productivity, the basic 


problem will not be solved 


Thus the budget is not a means of raising 
our standard of living. It used t 
indicate intercity differences in the cost of 
used to indicate 


can be 


living and it can also be 
a prescribed standard of living for a group 
of workers living under prescribed condi 
In both of these uses the budget can 
W hen 


other 


tions. 


serve as a yardstick of adequacy 


the same yardstick is applied to 


workers who do not conform to the stand 
ard or when it is advocated as an approach 


to group wage determination it loses its 


usefulness and, at best, can only serve to 


cause either direct or indirect redistribution 


[The End] 


of mcome among workers. 


TIP TO MR. FARMER 


Paul -M 
chairman of the National Labor Relations 
Board, he told the Congress in 
detail what he thought should be 
to amend the Taft-Hartley Act 
Farmer, Mr. Herzog’s 
profit from a careful study of those sug- 
gestions. Many of them dealt with Board 
doctrines which are highly controversial 
Congress is therefore aware of the Board’s 
thinking, insofar as Mr. Herzog’s beliefs 
reflect it, and has an opportunity to over- 
rule the Board if it sees fit to disagree 
with any of them. 


Before Herzog retired as 
great 
done 
Guy 


Successor, can 


those doctrines or 


The importance of this to Mr. Farmer 
is that if the Congress does not act on 
Mr. Herzog’s suggestions, the courts will 
frequently interpret the inaction as tacit 
approval of the Board doctrines. Some 
examples: 

“It is plain that Congress, in the course 
of adopting the 1947 amendments to the 
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Act, was well aware of the rule, adopted 
and regularly applied by the Board and 
approved by the courts, making the cet 
agent binding 


tification of a bargaining 


on the employees represented tor a rea 
sonable time. Under these circumstances 
it is a fair assumption that by its silence 
on the question Congress accepted this 
administrative and judicial construction 
of the Act.,-—-NLRB v. Brooks, 23 Lanor 
Cases 9 67,608 (CA-9, 1953). 

“In the course of adopting the 1947 
amendments Congress considered in great 
detail the provisions of the earlier legis 
lation as they had been applied by the 
Board. Under these circumstances it is 
a fair assumption that by reenacting 
without pertinent modification the provi 
sion with which we here deal, Congress 
accepted the construction placed thereon 
by the Boarg and approved by the courts.’ 
—19 Lapor Cases § 66,123, 340 U. S. 361 


(1951) 





Mediation’s Role on the Labor Stage 


MEDIATION IS THE ALTERNATIVE TO CONFLICT IN LABOR AFFAIRS, 
SAYS THE AUTHOR, WHOSE ARTICLE IS BASED ON A MAY 1 SPEECH 


IN OHIO TO THE AMERICAN INSTITUTE OF 


INDUSTRIAL ENGINEERS 





The views expressed herein are the 
author's and are not necessarily 
the official views of the Federal 
Mediation and Conciliation Service. 





dest properly evaluate the role of medi- 
ation in labor-management relations, we 
must cast it in a much broader setting. It 
should be first assessed in the light of some 
of the basic concepts upon which our demo 
cratic society has been founded. 


Our society is fundamentally a meeting- 
of-minds civilization. Our whole way of life 
is predicated on the assumption that while 
the individual members of our society may 
have varying economic, political and social 
backgrounds and consequently different 
viewpoints, when occasion demands, they 
can subordinate their self interest to the 
common good. These individuals, starting 
from apparently widely divergent positions 
can by reasoning, utilization of the normal 
avenues of communication, discussion, recog- 
nition of the dignity of human ideas and 
the judicious use of constructive compro- 
mise arrive at “a meeting of minds” and 
go down the road together toward a com- 
mon objective. Conflict is supplanted by 
cooperation. 

In either parent or satellite totalitarian 
societies, there is not nor can there be a 
meeting of minds. In such countries, the 
entire theory of government is based on 
the assumption that there are two classes 
—capital and labor—whose differences can- 
not be reconciled. One must impose its 
will on the other—not by compromise and 
cooperation but by economic or physical 
forer 
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Our is further 
principle of voluntarism as opposed to com 
pulsion. 


ences encouraged but not compelled by the 


society predicated on the 


Voluntary reconciliation of differ- 


governing power is the universally accepted 
goal of every democratic society. 

Another basic concept to which I would 
like to draw your attention is that of re 
sponsibility. Certain duties and rights flow 
out of the social relationship. The heaviest 
burden of 


the society properly is upon the 


carrying out the purpose of 

individual 
members or groups rather than the govern 
ing power. To the extent that the indi- 
viduals voluntarily assume and exercise theit 
responsibilities as citizens to resolve thei 
own political and social differences, a de 
mocracy shall be strengthened and flourish 

Further, there is an interrelationship be 
tween all group economic actions and the 
common welfare. This relationship is ef 
fectuated in our democratic society through 
a recognition that private economic rights 
may not be used to override the paramount 
public interest 

In keeping with these basic principles, we 
have evolved our national policy by defining 
relative responsibilities for the maintenance 
of industrial peace. 

Our policy is not new—its roots may be 
found in the Labor Board of World War I, 
in the 1918 recommendations of the Wat 
Labor Conference Board, and in Section 7 
(a) of the NIRA. It is implicit in the spirit 
and letter of the Wagner Act and the Labor 
Management Relations Act, 1947. Congress, 
in the Production Act, has 
firmed and re-emphasized it. 


Defense reaf- 

Section 502 of the Defense Production 
Act stated: “The National policy shall be 
to place primary reliance upon the parties 
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to any labor dispute to make every effort 
through negotiations and bar- 
gaining and the full use of mediation and 
conciliation to effect a settlement in the 
national interest.” 


cgllective 


Essentially, it charges both labor and 
management with the primary responsibility 
of making collective bargaining work and 
through the acceptance of this 
bility to seek amicable solutions to 
labor disputes. The government in 
has the responsibility to assist the parties 
in their efforts to resolve their disputes by 
making available to them full and adequate 
facilities for conciliation and mediation 
It is not the responsibility nor the proper 
function of this government or any govern- 
ment, except, of in periods of total 
emergenctes, to dictate to the parties the 
terms of their wage contract. 
should be. A basic tenet of a free society 
is that subsidiary groups within it should 
not compel government to undertake func- 
tions which they themselves can perform. 

A free industrial demands that 
the members of that society have full free- 
dom of contract, provided that freedom is 
exercised consonant with the paramount 
public interest. The collective bargaining 
contract should be the result of earnest and 
intelligent efforts of both parties to the 
agreement. It should be their own contract 
—to govern their own relationships—for the 
stated term. 


responsi- 
their 
turn 


course, 


This is as it 


society 


A wage contract imposed by government 
flat is as repugnant to our moral and legal 
principles as a unilateral dictation of the 
terms of the contract by either labor or 
management. I need only to recall to your 
minds the experience of the twenties, the 
middle thirties, and of World War II to 
prove my assertion. 


Mediation’s Role 


During the period when the Wage Stabili- 
zation Board exercised dispute functions, I 
was somewhat alarmed at the position taken 
by both labor and management in a number 
of disputes in which our Federal Mediation 
and Conciliation Service had inter 
ested. In some of these management, and 
in others labor, took the position that their 
disputes should be settled by the service 
rather than through their own efforts, | 
wonder if these people were aware of the 
their attitude. In my 

deliberately shirking 
not only to their own 


been 


shortsightedness of 
opinion they were 
their responsibility 
companies and unions but also to the people 
of the United States 

Each of the freedoms which we 
today in this democracy are liberties which 


Many 


preserve 


enjoy 


should be safeguarded and cherished 
have made 
them. No one of us has the 


supreme sacrifices to 
right to freely 
surrender them. If history has taught any 
lesson, it has demonstrated that every liberty 
surrendered to the governing power is diffi- 
cult to recapture. The liberty of negotiating 
our own wage contracts through collective 
bargaining is no less an important freedom 


than the others we strive to retain 


I refuse to accept the premise that both 
labor and management lack the leadership 
and ability to work out their own solutions 
labor 


to their require the 


government to dictate it for them 


disputes and 


previously, our 
government does have the responsibility of 
providing labor 
quate mediation 
to assist them in arriving at an agreement 
The fulfillment of this 
been delegated to the 

and Service 
tion of the 
and experienced mediators to assist parties 
to resolve their labor disputes 


However, as I stated 


parties to a dispute ade- 
and conciliation facilities 
responsibility has 
Federal Mediation 
The chief func- 
provide 


Conciliation 


service is to trained 


The place of mediation in the collective 
bargaining relationship is now well recog- 
nized. I believe it can be safely stated that 
few, if any, quarrel with the thought that 
the resolution of disputes through collective 
bargaining and mediation is the most desir- 
able approach to a lasting industrial peace 

Since increasing emphasis has been and 
apparently will continue to be placed on 
the mediation process, a brief analysis of 
this dispute-settling 
helpful. 


technique may prove 

Generally speaking, mediation or concili 
ation of a labor dispute has been described 
as the intervention of an impartial third 
person in a dispute for the purpose of assist- 
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ing the parties to voluntarily resolve their 
differences. 

There is a distinction between concili- 
ation and mediation. Conciliation in its true 
sense implies the more passive and informal 
process of bringing disputants together for 
a discusston of their problems. It is closely 
related to the extension of “good offices.” 
Mediation is the more active and aggressive 
process. A mediator not only acts as chair- 
man of the meeting and the go-between but 
when occasion demands also puts forward 
suggestions and recommendations for de- 
veloping areas of possible agreement on 
the issues involved in the dispute. 

For all practical purposes the two words 
are used synonymously. Both federal and 
state mediation ‘statutes, often in the same 
context, use the two terms interchangeably. 
In actual practice, the professional mediator 
when handling a dispute case frequently 
alternates between the role of a conciliator 
and that of a mediator. When the discus- 
sions are following fruitful paths he may 
well adopt the role of benign chairman. If 
discussions encounter an apparent roadblock 
or appear to wander into dead-end lanes, 
he will resume his role as mediator and by 
adroit questioning and suggestions either 
indicate the by-pass or point out the true road. 

The mediation process assumes the va- 
lidity and force of the basic concepts I have 
outlined before—namely, a meeting-of-minds 
civilization, voluntarism, the reposing of re- 
sponsibility upon subsidiary groups and the 
principle of the supremacy of the public 
interest. In a word, the professional medi- 
ator facilitates the meeting-of-minds process 
and by voluntary means and methods re- 
emphasizes the prime responsibility of the 
disputant parties to seek their own solution 
compatible with the public interest. 

Most labor disputes present a variety of 
problems which increase in their complexity 
in direct relationship to the real or assumed 
economic strength of each party. Attitudes, 
economic drives and patterns, emotions, 
human relations problems, intracompany 
and union politics, public relations, prema- 
ture rigidity of positions, personalities—all 
become enmeshed in the dispute. All too 
often these obscure the fundamental! issues 
which gave rise to the disagreement. 

This is not the uncommon picture which 
often confronts one of our mediators when 
he is called upon to intervene in a dispute. 
He must approach the task before him 
objectively, calmly and sympathetically. 

An immediate prerequisite to his success 
is the mutual desire of the parties involved 
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to reach agreement. Absent such a desire 
no mediator on earth can assist them. Our 
experiences with North Korea and Czecho- 
slovakia are excellent proof of this state- 
ment. The failure of our diplomatic efforts 
to establish a workable relationship is in 
my judgment directly ascribable to the ab- 
any desire to settle on the part 
of these captive nations. If, on the other 
hand, such exists, no matter how 
latent it may be, then. the 
experienced mediator by . applying 
nized techniques can accentuate such desire 
and give it purpose and direction which 
must inevitably eventuate in agreement. 


sence of! 


desire 
pre yfessi nal, 


recog- 


The mere intervention of a mediator in 
itself 
the agreement-making process. He is the 
neutral representing the underlying broad 
public interest. Both parties seek to im- 
press him wifh the validity of their position 


a labor dispute of often expedites 


cognizant that their explanations must be 
stripped of propagandistic trappings. Their 
appeal to him must at the very least appear 
logical rather than emotional. Explanation 
under such circumstances often 
doubts in the minds of the opposing parties 
as to the position they have assumed. 


creates 


Several authorities in the field of arbitra 
tion and mediation have recently discussed 
the problem of when a mediator should 
intervene in a dispute. Some of these have 
urged that the mediator should be invited 
to sit in with the parties in the early stages 
of the negotiations even before an impasse 
is reached. They claim that this would en- 
able the mediator to thoroughly 
acquainted with the issues and personalities 
involved and _ thus, 
reached in their discussions, be in a better 
position to them to hurdle 

Others insist that a mediator should 
intervene when an impasse has been reached. 
While the position urged by the authorities 


become 


when roadblocks are 


assist them 


only 


favoring immediate intervention has 
merit, I cannot subscribe to it. If ou 
national policy is sound, then intervention 
before the parties have exhausted their own 
efforts to arrive at an agreement 
its purpose. All our efforts 
directed at encouraging parties to resolve 
their own disputes without the necessity of 
any governmental intervention. We insist 
that they should assume and exercise their 
prime responsibility in this 


some 


negates 


have been 


respect. Ita 
mediator intervenes before they have had 
an opportunity to exercise self help, there 
would be a resultant tendency to shirk their 
responsibility no matter what the nature or 


extent of the dispute might be. Further, it 


September, 1953 e Labor Law Journal 








The federal government's payroll is 
heading downhill, according to fig- 
ures for June recently released by 
the United States Employment Service 
for the District of Columbia. The num- 
ber of employees on Uncle Sam's 
payroll in the Washington metro- 
politan area in June was 239,000 
—3,000 below May of this year, 
21,800 fewer than in June, 1952. 





is difficult to spell out what part, if any, 
a mediator should play if he entered the 
negotiations prior to existence of an im- 
passe. As a practical matter, it would be 
difficult if not impossible for a mediator in 
such circumstance to long avoid intervening 
in the discussions. As a result, when diffi- 
culties subsequently which could be 
solved by a fresh viewpoint, the effective- 
ness of the mediator would have been pre- 
maturely dissipated. 


arise 


When a mediator intervenes, his approach 
is based not on whether settlement is possi- 
ble but rather on how a settlement can be 
achieved. He will seek to instill into the 
parties this affirmative philosophy. From 
his wealth of experience and training, he 
can stimulate bargaining, analyze 
factually evaluate positions, balance equi- 
ties, suggest alternative and 
‘ solutions to problems and assist the parties 
to seek out areas of agreement. He brings 
to the dispute the impartial and objective 
viewpoint which often has been lost sight 
of by the disputants their 
individual partisan interests. By joint and 
separate conferences, by directing discus- 
sion, by tact, persuasion and objectivity, 
the mediator 
phere which makes agreement possible. All 
of his efforts are directed at one goal—an 


issues, 


approaches 


because of 


strives to create the atmos- 


agreement acceptable to both parties. 


rather than a 
science, the techniques which the mediator 
will apply to a given situation will depend 
in a large measure on the circumstances of 
each particular case. He must seek means 
to dissipate rampant emotions, so that rea- 


Since mediation is an art 


soning can again give direction and mean 
ing to the negotiations. He will endeavor 
to establish habits of agreement. If the one 
party is about to take a position from which 
graceful retreat may not be possible, he will 
strive to so control that that 
possibility will be avoided. If he is con 


discussion 


Mediation’s Role 


fronted with rigidity of positions, and is 
persuaded that adherence to such positions 
is either unrealistic or potentially unfruitful, 
he will seek to raise doubts in the minds of 
the parties as to the soundness of their 
position. He knows that one of the requi- 
sites of the agreement-making process is 
acceptance by the disputants of the frequent 
necessity to forego the more perfect, but 
unacceptable, idea in exchange for the less 
perfect idea which is acceptable and hence 
has greater force and validity in creating 
agreement. Closely related to this technique 
is that which seeks to establish what has 
been so aptly termed as the “consent to 
attitude. Many times this attitude is 
developed by a mediator’s skillful use of the 
rhis technique 
becomes all the when the 
mediator can so implant the alternate so 
lution in the minds of the parties that it 
will their solution than 
his suggestion. 


lose” 


alternate-solution technique. 


more effective 


emerge as rather 


very few of the tech 
niques mediators have found useful. It may 
be of interest that during one of our recent 
studies, which was far from exhaustive, well 
over 80 techniques used in the mediation 


These are but a 


process have been identified. 


mediation has 
Dur 
ing the last fiscal year, 91.6 per cent of the 
cases which were accepted by the 
resulted in 


How successful dispute 


been is demonstrated by our records. 


service 


agreement. 


There is another mediation function which 
we perform which we have termed pre- 
ventive mediation to distinguish it from 
labor disputes. Pre- 
aimed at dispelling 


mediation of pending 
ventive 
the causes of industrial unrest before they 
Decome manifest in an actual 
dispute. It is 


mediation is 
and costly 
an ambitious and long-range 
program but one which, in my opinion, is 
both 
lishment of the industrial 


necessary and essential to the estab 


peace W hich we 


are all seeking. 


The conception of this type of mediation 


arose out of our long study of the causes 


of employee dissatisfaction. It is not enough 


to assist parties to settle a dispute during 


the stress of collective bargaining negoti 


ations. To assure a more durable relation 


ship, the causes of such disputes must be 


examined and corrected. This can best be 


accomplished at a time when there is no 


impending resort to econemic force. The 
causes are many—misunderstanding, dis 
trust, frustration of normal human desires, 
faulty failure 


lack of or communications, 
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United Press Photo 


No margin for error here. Tolerances 
of less than 1/100,000 of an inch 
are handled by this massive lens- 
grinding machine in an optical plant 
of a camera company in Michigan. 
In a special room where humidity 
and temperature are kept under con- 
trol, a battery of these new precision 
units takes the most critical step of 
lens manufacture, grinding spherical 
surfaces to margins equal to splitting 
a hair 300 times. 





to accept the concept of collective bargain- 
ing; these are but a few. 

We are attempting to assist parties to 
ferret out these sore spots so they can take 
remedial action. Such a task requires all 
the skills and abilities at the mediator’s 
command.. He must be alert to the exist- 
ence of these irritants and be prepared to 
suggest methods by which they can be 
eradicated. Wherever we have been able 
to obtain the cooperation of the parties the 
results have been gratifying. While I can 
cite many examples, let me just make men- 
tion of one. 

For many years in a western seaport, 
negotiations between the shipping associ- 
ation and shipping employees were marked 
by bitterness and strikes which were long 
and costly. Apparently neither side made 
any concrete attempt to understand the 
other’s position and problems or to dispel 
the distrust which had arisen between them. 
One of our commissioners felt that such a 
condition could only be a-source of recurrent 
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strife unless something was done about it. 
During the life of the contract, he spent 
many hours talking separately to the repre- 
sentatives of each group and attempted to 
discover the basic causes of the poor re- 
lationship. Finally, he suggested that both 
sides attend a luncheon which he arranged 
for the purpose of discussing general 
problems of mutual interest. His guests 
approached the idea with reluctance and 
understandable skepticism. However, when 
they broke bread together they were aston- 
ished to find that the other fellow was not 
all selfish but certainly had some worth- 
while ideas. From this simple method of 
achieving understanding, both sides volun- 
tarily set up periodic meetings at which 
problems confronting the industry were 
explored. When the contract terminated, 
bargaining for a renewal was conducted in 
an objective and orderly manner. For the 
first time in a long period, negotiations 
resulted in an agreement without resort to 
economic force by either side. 


We are determined to continue this type 
of work as well as our work in the settle- 
ment of current disputes. Both are prop- 


erly mediation functions. 


There can be little question as to the 
ever-increasing mediation shall play 
in the resolution of labor-management dis 
Eisenhower has on a 


role 
putes. President 
number of occasions stated that his adminis- 
tration shail place greater reliance on col- 
lective from government 
dictation or To achieve this 
committed his administration to 


bargaining free 


control end, 
he has 
the policy of strengthening and increasing the 
facilities of the 


prestige of the mediation 


federal government 


As a way of peace in all areas of human 


conflict, mediation is being recognized as 
the only desirable and enduring alternative 


to subjugation and conflict. 
As Paul Henri Spaak has stated: 


“Mediation and conciliation are playing a 
greater and greater role in relations between 
classes and nations. This is fortunate. It 


is a manifestation of a tendency in whicl 
It is an expression 


of one of the highest virtues which can be 


one can fully rejoice. 


practiced: the desire to understand and be 
just toward one another. 


“Each time that one attempts to resolve 
a conflict without force one renders to men 
an enormous service in leading them in the 
path of wisdom and of respect for them- 


[The End] 


selves and for each other.” 
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N EMPLOYER who hires boys under 
£4.16 or girls under 18 to work on a gov- 
ernment contract job may be penalized by 
as much as $10 for each day that each minor 
was so employed in violation of Section 1 
(d) of the Walsh-Healey Public Contracts 
Act. It is no excuse that the employer was 
unaware of the ages of minors so employed. 
It makes no difference how short a time 
a minor works, nor even that no compen- 
sation was paid for the work done. Lia- 
bility is absolute. And where an employer 
hires minors for work other than on gov- 
ernment contracts, but 
work records for contract and noncontract 
jobs, he is presumed to have employed un- 
derage minors on government work during 
the entire period of 
contract. 

The Walsh-Healey Act 
1936. In 1947, to ameliorate 
harsh provisions, among other reasons, the 
Portal-to-Portal Act was passed. Most of 
the softening provisions of the latter law, 
have held not to apply 
to violations of the child labor provisions 
of Walsh-Healey. An important Portal 
Act clause imposed a two-year statute of 


does not segregate 


performance of the 
was passed in 
some of its 


however, been 


limitations on actions to penalize employers 
for violations of Walsh-Healey. Were child 
labor violations also unaffected by this lim- 
itation? Some tederal courts said yes, 
others disagreed. The Wage and Hour Ad 
ministrator and the Secretary of Labor- 
the officials responsible for administration 
of the statute—consistently held that the 
limitation was not applicable to administra 
tive proceedings under the Walsh-Healey 
Act. 
This 


Court 


year the United States Supreme 
settled the matter, ruling that the 
two-year statute of limitations in the Portal 
Act does apply to violations of Walsh- 
Healey, including its child labor provisions 
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The case is Unexcelled Chemical Corporation 
v. U. S., 23 Laspor Cases § 67,441, 345 U. S. 
59 (1953). The history of this controversy, 
which may yet be unfinished, is unusually 
interesting. 

During the period from 1942 to 1945, the 
employer in the case allegedly 
minors on government contract work in 
violation of Walsh-Healey. On April 17, 
1947, the Secretary of commenced 
an administrative proceeding against the 
company, a hearing was held, and on Feb 
ruary 25, 1949, the trial examiner found 
that the defendant had knowingly employed 
certain minors and ordered payment to the 
United States of $15,600 as liquidated dam 
ages. 


employed 


Labor 


1947, the 
with its 


Walsh 


In the meantime, on 
Portal-to-Portal Act 
two-year statute ol 
Healey prosecutions. 


May 14, 
became law, 
limitations on 


Attorney Gen 
in a federal district court 
Jersey to get the $15,600, The 
pleaded the statute of limitations 
summary judg 
Unexcelied 
LABOR ¢ 
155, ruled.as follows 


On January 27, 1950, the 
eral brought suit 
in New 
company 
and won on a motion for 
ment. The court, in U. S. v 
Chemical Corporation, 20 
§ 66,555, 99 F. Supp 

“The 


Government 


ASES 


basic legal wrong of which the 


complains herein is the em 
ployment of minors in breach of the stipu 
Statute Such a 


contractor 


breach 
immediately liable 
to the Government for liquidated damages 
that time that the causes ot 

Whether or not the United 
immediately instituted 
Portal 
Suits in Ad 
action’ not 


lation required by 
rendered the 


It was at 
action 
states 


arose 
could 
material since under the 
Act, as under the 
Act, it is the 
the ‘right of action’ which is barred by the 


have 
suit 1s not 
to- Portal 
miralty ‘cause of 


statutory limitation It is clear 
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that this action was commenced more than 
two years after the causes of action arose. 
” 


Reversal No. 1.—The government ap- 
pealed the district court’s decision to the 
United States Court of Appeals for the 
Third Circuit and managed to win a re- 
versal on April 29, 1952 in U. S. v. Unex- 
celled Chemical Corporation, 21 Lasor Cases 
{ 66,925, 196 F. (2d) 264. 


The Third Circuit took a careful look 
at the Portal-to-Portal Act’s Section 6, 
which provides, in part: 


“Any action commenced on or after May 
14, 1947, to enforce any cause of action for 
unpaid minimum wages, unpaid overtime 
compensation, or liquidated damages, under 


the Walsh-Healey Act 


“(b) if the cause of action accrued prior 
to May 14, 1947—may be commenced with- 
in whichever of the following periods is the 
shorter: (1) two years after the cause of 
action accrued, or (2) the period prescribed 
by the applicable State statute of limita- 
tions; and (c) every such action shall 
be forever barred unless commenced within 
the shorter of such two periods. " 


The law 
minimum wages and overtime compensa- 
tion, but says nothing. about child labor, 
unless the term “liquidated damages” was 
meant to cover child labor, since it is by 
liquidated damages that the penalty is as- 
sessed. The court unanimously construed 
the statute to mean that child labor was not 
meant to be included. A search of the leg- 
islative history of the amending act left 
the court convinced that Congress had not 
intended to amend the child labor provi- 
sions of the Walsh-Healey. It was recog- 
nized that the holding was contrary to 
conclusions reached by the Fourth and 
Fifth Circuits, in both of which the United 
States Supreme Court had denied certiorari. 


specifically mentions unpaid 


“With all due respect to our brethren of 
the Fourth and Fifth Circuits,” the court 
said, “we conclude that actions by the Uni- 
ted States to enforce the child labor provi- 
sions of the Walsh-Healey Act are not barred 
by the two-year limitation period of the 
Portal-to-Portal Act.” 


Reversal No, 2.—The United States Su- 
preme Court, as it usually does when two 
or more circuit courts of appeals ruled op- 
positely on an important question, granted 
certiorari at the request of the employer 
Its decision was handed down on March 9, 
1953, Third Circuit and, in 
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reversing the 


effect, agreeing with the district court in 
New Jersey—Unexcelled Chemical Corpora- 
tion v. U. S., 23 Lapor Cases ¥ 67,441, 345 
U.S. 59. ; 


The Court said: “We do not stop to lay 
out the entire legislative history of the 
Portal-to-Portal Act. For the words Con 
gress used in §6 are too precise for ex 
Three causes of action 
minimum 


tended argument 
are covered—claims for ‘unpaid 
wages’, claims for ‘unpaid overtime com- 
pensation’, and claims for ‘liquidated dam 
ages’ under . . the Walsh-Healey Act 
The only ‘liquidated damages’ collectible 
under the Walsh-Healey Act are collectible 
by the United States Perhaps Con 
gress misconceived the problems under the 
Walsh-Healey Act. However that may 
be, the present cause of action seems to be 
precisely described by and expressly included 
in the words ‘liquidated damages under the 

Walsh-Healey Act’. If this cause of 
action is not cevered by that language, ap 
other is. It is not for us 
conclusion that 
said. Ar 


when for 


parently none 
then to try to 
Congress did not 


avoid the 
what it 
guments of policy are relevant 
has an hiatus that 
ambiguities in the 


mean 
example a statute must 
be filled or there are 
legislative language that must be 
But 
takenly or inadvertently, has used language 
which plainly brings a subject matter into 
a statute, its word is final—save for ques 
tions of constitutional which have 
not even been intimated here.’ 


resolved 


when Congress, though perhaps mis 


power 


The government tried the argument that 
even if the statute of limitations did apply 
in the case, it did not begin to run until it 
the De 


contractor 15 


was administratively determined by 
partment of Labor that the 
liable to the United States for 
The court rejected this conten 
take the opposing view We 
‘the cause of action accrued’ 


liquidated 
damages. 
tion: “We 
conclude that 
within the meaning of §6 of the Portal-to 
Portal Act when the minors were employed 
That was the violation of the Walsh-Healey 
Act, giving rise to the liability for liquidated 
true that the admiistra 
tion of the Act is entrusted in large meas 
ure to the Secretary of Labor. . He 
has broad investigatory and hearing powers 
He has authority to proscribe those 
who have violated the Act, barring them 
from Government contracts for three years 
Moneys withheld as liquidated dam 
ages are placed in a special fund and paid 
on order of the Secretary of Labor to the 
These powers of the Sec- 


damages It is 


employees. 
retary, important as they are in determining 


September, 1953 e Labor Law Journal 








Cleveland employers get a chance 
to look at and listen to job applicants 
on television. Station WEWS-TV and 
the local office of the Ohio State 
Employment Service devised the 
method of getting job-seeking vet- 
erans looked over by prospective 
employers early this year. The sys- 
tem works. Of the first 22 veterans 
interviewed (at 6 p. m. by a disc 
jockey), ten were hired. 





the relation between the courts and the 


administrative branch of government 


are irrelevant to the narrow 
law that is presented. A 
is created when there is a breach of 
owed the plaintiff. It is that 
duty, not its discovery, that normally is 
controlling. Section 2 of the Walsh-Healey 
Act provides that the Attorney 
bring suit to recover moneys owed the 
The fact that due deference 
administrative should 
hold its hand until the administra- 
tive proceedings before the Secretary of 
Labor have completed .. . is a 
matter of judicial administration and of no 
The statutory hability ac 
crued when the minors were employed. It 


question ol 
action 
duty 


cause of 


breach of 


General 
may 
United States 
to the 
a court 


process make 


been 


relevancy here 
was from that date that the period of limi 
tations began to run. 


“This construction, it is said, will preju 
dice the power of the United States to safe 
But if 
prejudice it is the result of the Portal-to 
Portal Act 


can refashion.” 


guard the public interest. there is 


which Congress, having made, 


A reader of these cases who is interested 
allied law help but 
consider them important. One who believes 
that the employment of child 
heinous may wish that Congress would alter 
Section 6 of the Portal-to-Portal Act to elim 


in labor and cannot 


labor is 


inate child labor violations from the cover 


the statute 
feels that it is unreasonable to heavily 


age of of limitations. One who 
pen 
alize employers who may have innocently 
hired minors who misstated their ages when 
applying for employment, will applaud the 
and the from which it 
stenimed. All that the law 


of the case is important. 


decision statute 


would agree 
As a practical matter, these people would 
be mistaken, as will be presently explained 
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“Chimera, chimera, all is chimera.”—Sal 
vador Dali wrote a weird 1 several 
years ago, called it Hidden Faces and in- 
cluded a chapter entitled “Chimera, chim 
chimera,” might well be 
used to futility of the 
expenditure of time, money effort by 
and parties in the Un 


ovel 


era, all is which 


also describe the 
and 
the courts, counsel 
excelled case. 

It will be recalled that the 
matter was $15,600, which the 


heart of the 
government 
What the 


none ot 


was ostensibly trying to collect 

parties knew but the ‘judges of 
the three federal courts suspected was that the 
had the They 
simply 


money, 
When the 
with the 
had 


government already 


obtained it quite time 


for payment under the contract 


company arrived, the company been 
found in 
trative proceedings, but 
urt 


vernment. 


violation of the law in adminis 


the original suit in 
the federal district cé had not vet been 
filed by the ge The government 
merely withheld the $15,600 from the amount 
due on the contract 

The Supreme Court’s unanimous holding 
in Unexcelled 
ten by Mr 
down on March 9 
wanted its $15,600 
return, a letter was written to the govern 
ment on May 6. At first, nothing happened 
Both the Labor Department and the Comp 
troller General of the United 
consulted. Finally, on August 6, the Comp 
troller United States 
a decisive answer to the company 
bad news: The government 
keep the money. 


incidentally was writ 


handed 


which 
Douglas, 


lustice was 
The company, of course, 


back To 


request its 


States wert 


wrote 
He had 


going to 


General of the 
was 


His letter points up the futility of the long 
litigation through the 
He wrote, 


and expensive entire 
federal court system 
“While suggest that the 


Court of the United States has resolved the 


in part 
you Supreme 
decision ot 
letter 
Court 


legal rights involved by its 
March 9, 1953 as stated 
of July 2, 1953, it appears that the 
decided only that the Government 
liability for 
a suit commenced 
after the 
Apparently, the fact that collection already 
had been effected 
attention of the 
sidered by 


Im my 


may not 
such damages through 
than 
violations 


entorce 


more two years 


date when occurred 


was not brought to the 
Was not con 


had 


original 


and 
although it 
complished prior to the 
the District Court on June 22, 195] 


courts 
them, been ac 


action 


“The Department of Labor, 
this Office upon your 
the view that ‘the limitation 
the Portal Act only 


court 


reporting to 


request, has taken 


provision ot 
forecloses resort to 


action after a two-year period from 
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the accrual of the cause of action’ and that 
‘the withholding remedy is left unaffected’. 
The Departmental view is amplified by the 
Acting Solicitor, as follows: 


“*The language of the statute itself af- 
fords the most convincing argument for 
the latter position. Thus, section 6 of the 
Portal Act begins: “Any action commenced 

. to enforce any cause of action for. . .;” 
while section 7 reads in part: “In deter- 
mining when an action is commenced for 
the purposes of section 6, an action 
shall be considered to be commenced on the 
date when the complaint is filed; #: 
Clearly, these are terms of art, appropriate 
only to foreclosing suits in the courts. As 
the Supreme Court said in the Unexcelled 
Chemicul case, was ad- 
dressing itself to law suits in the conven- 


“Congress 


tional sense.” 


‘*There is reason to believe that Con- 
gress did not intend to extinguish the lia- 
bility as well as the remedy. When, in 
similar situations, it does so intend, it uses 
explicit language to that end. ... It 
would have been very simple for Congress 
to have included some such provision in 
section 6 of the Portal Act, and the fact 
that it does not do so, but on the contrary 
employed well-established terms of art 
usually associated with ordinary remedial 
statutes of limitation, is deemed highly sig- 
nificant. This consideration is especially 
relevant in view of the fact that Congress 
was undoubtedly aware at the time it passed 
the Portal Act that the Walsh-Healey Act 
provided the Government with a dual means 
of collecting sums due it as the result of 
breaches of contract and violations of the 


Act 


“‘*When there is added to the foregoing 
the general principles that statutes of limi- 
tation should be strictly construed in favor 
of sustaining the Government’s rights 
and that the United States, when asserting 
sovereign rights, is not to be bound by any 
statute of limitation unless Congress has 
clearly manifested such an intention in ex- 
press terms the conclusion seems 
warranted that Portal Act’s limitation 


the 
provision has no applicability to the with- 
holding remedy provided by section 2 of 


the Walsh-Healey Act.’ 


effect of the recent 
Supreme Court may not be re- 
garded as conclusive with respect to the 
liability of the Unexcelled Chemical Corpo- 
ration in the matter, and, accordingly, must 
decline to revise the collection action here- 
tofore taken.” 
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the 
decision 


“T agree that 


Exercise in futility—What is the next 
move? Only the very brave will hazard a 
prophecy. Perhaps the parties will begin 
all over again litigate the 
whether the withholding remedy in Section 
2 of Walsh-Healey is subject to the statute 
of limitations in Section 6 of the Portal-to- 
Portal Act. This could only compound the 
wastefulness of the whole affair, partly be- 


and issue of 


cause each side has almost certainly spent 
more than the $15,600 at issue. 

If Salvador Dali 
book, this 


plot material right up 


should decide to write 


another incident would supply 


his surrealist alley 


State-Federal Conflict 
on Right-to-Work Law 


The Railway Labor Act authorizes union 
notwithstanding contrary 
one of the 
right-to-work statute 
outlaws certain union security agreements 
such as the union shop. The 
faced with a difficult question recently when 


shop contracts 


state ‘laws. Texas is several 


states with a which 


courts were 
nonunion employees of two Texas railroads 
sued to enjoin their employers and 16 labor 
unions from entering into a union shop con- 
tract so as to eventually force the workers 
to join a union or lose their jobs. 

The complaint alleged that the proposed 
would right 
to work,” as well as the Texas statute, and 


contracts violate the “natural 
would confiscate property rights and impair 
employment contracts without the due pro 
c°ss of law guaranteed in the United States 
Constitution. 

The unions succeeded in having the case 


removed from a Texas court to a federal 


court, after “certain injunctive orders were 


issued by the State court.” The em 
ployers and employees then moved to have 


the controversy remanded to the state court 


In Sandsberry v. Gulf, Colorado & Santa Fe 
Railway Company, 24 Lapor Cases § 67,787 
(DC Tex., 1953), the motions to remand 
were granted. It was held that the fact that 
the constitutionality of the Railway Labor 
Act's union shop provision would be drawn 
into question “is not enough to predicate 
Federal jurisdiction.” 
with the employers and employees that the 


The court also agreed 
primarily intended to get 
labor 
“Federal jurisdiction is forestalled by the 
the Norris-LaGuardia Act.” 


complaint was 


injunctive relief in a dispute, and 


restrictions in 
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Problems 





Holiday Pay Spat 


Memoriai Day and the Fourth of July 
fell on Saturday this year. This fact may 
not in itself be particularly 
but it caused an interesting dispute between 
em- 
through 


newsworthy, 
a Wisconsin manufacturer and his 
recently. The 
their_union, demanded pay for the two 
holidays despite the fact that the plant was 
regularly closed on Saturdays. The parties 
submitted the disagreement to arbitration. 


ployees workers, 


The following provision of the collective 
bargaining agreement was applicable: 

“Double time shall be paid for all work 
performed on the following holidays; New 
Year’s Day, Memorial Day, Fourth of July, 
Labor Day, Thanksgiving Day, and Christ- 
mas Day. When no work is performed, 
employees who have completed their proba- 
tionary period shall be given their regular 
day’s pay for the holiday, provided the 
employee has established seniority as of 
the date of the holiday, and has worked 
on the last scheduled work day prior to the 
holiday, and on the scheduled work day 
immediately after the holiday, unless ex- 
cused by his supervisor. However, em- 
ployees who are absent on these days due 
to regularly scheduled vacations, layoffs 
during a holiday week, or the week previous 
to such week, industrial injury, jury duty, 
provable illness, or death in the immediate 
family, shall receive such holiday pay. Em- 
ployees absent due to leaves of absence 
shall not receive holiday pay.” 

Much of the detail in. the above provision 
lias no bearing on the case, but it is set out 
to demonstrate the obvious care and atten- 
tion to contingencies given to it by its 
draftsmen. Unfortunately for the employer, 
these careful draftsmen left out a very im- 
portant point: On its face, the contract 


Wages . .. Hours 


requires the company to pay for the named 
holidays whether or not they fall on regular 
workdays. 

The company contended that it never in- 
tended to pay holiday pay when such day 
fell, or was celebrated, on a day which was 
not a regularly scheduled workday. It 
argued that holiday pay agreed to 
for the purpose of making the employees 
whole for earnings which they would other- 
fell on a 
said, this 


was 


wise have lost because a holiday 
workday. Further, the company 
was the first contract it had made with the 
union, and the drawing up of the contract 
had been left to union representatives. Much 
reliance was placed by the company on the 
words “regular day’s pay” in the contract; 
it was maintained that this implied that 
holiday pay should be paid only when the 
holiday coincided with a regular workday 
On August 6, 1953, in 
union, as he had to do the way the contract 
was written, the arbitrator commented: 


finding for the 


that the company 
negotiations by 


“The record discioses 


was such 
legal counsel well experienced in the field 
of labor law If the was not 
with the holiday pay 
agreement, it 


represented in 


company 
satisfied provision 
as drafted in the 
had an opportunity to 
vision during the 1952 reopener. No such 


original 
clarify such pro- 
amendments were made.” 

The case immediately raises the question 
of why the “legal counsel well experienced 
permitted the union to write 
They might have known that 


in labor law” 
the contract. 
unilaterally advantageous provisions would 
be inserted wherever possible. Indeed, the 
union draftsmen would been 
in their obligation to the employees if they 


have remiss 


had not done so 
A simple remedy for prevention of re- 
currence of such incidents exists. Every 
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labor lawyer should have on hand copies of 
a number of collective bargaining agree- 
ments. Reference to these will usually 
turn up every possible point that needs to 
be included. Paragraph 140 of the General 
Motors Corporation contract, for example, 
provides: 

“When a holiday falls on Saturday, eli- 
gible employees shall receive holiday 
pay i 

Article XII of the Brooklyn Union Gas 
Company’s agreement provides: 


“2. Should any of the holidays fall on 
an employee’s scheduled day off, he shall 
not be paid for said holiday.... 


“3. If a holiday falls on a Sunday and 
it is celebrated on Monday, Monday shall 
be considered the regular holiday.” 


Article XII of the contract of Consoli- 
dated Edison Company is, in part, as fol- 
lows: 


“10. An employee not required to 
work on a holiday which falls on any one 
of the days in his regular scheduled work- 
week shall be allowed pay at the straight- 
time hourly rate for the number of hours 
he was scheduled to work on that day.” 


In the Ford Motor Company’s agreement, 
at Article IX, Section 5: 


“ 


a. Employees will be paid for the 
holidays specified providing the 
employee would otherwise have been sched- 
uled to work on such day # it had not 
been observed as a holiday Ky 


Johnson and Johnson Corporation handles 
the problem in the following manner, in 
Article VI of its contract: 

“Section B. Holidays shall be celebrated, 
and compensated accordingly, on the day of 
the week on which they fall, including 
Saturday 8 

The following appears in Article XI of 
the American Woolen Company’s agree- 
ment: 


“(Six named holidays] ... are paid holi- 
days, though they fall on an unscheduled 
workday.” 

The above contract provisions are quoted 
from 5 CCH Laror Law Reports (4th Ed.) 
{53,101 and following. They are repre- 
sentative of the way the Saturday-holiday 
problem has been handled. Some em- 
ployers pay, some do not. The important 
thing is that, in the principal case, the em- 
ployer made a concession to the union 
without realizing it, when he might have 
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used the point to buy an advantage else- 
where in the agreement. 


When either party at the bargaining table 
does not carefully weigh each item in the 
written collective bargaining agreement, it 
can expect to be stung. Arbitrators follow 
contract law in interpreting docu- 
ments, and, as is well known, the under- 
standing of a party based upon oral 
negotiations is generally meaningless when 
all points are later incorporated in a writing, 


these 


because of the parol evidence rule. 


The California experience——An analysis 
of 180 bargaining contracts of 
large manufacturing industries in Califor- 
nia was recently conducted by the Division 
of Labor Statistics and Research of the 
California Department of Industrial Rela- 
tions. Nearly all, 173, of the contracts 
studied contained a provision to pay for 
a specified number of unworked holidays each 


collective 


year. Eighty-four contained a specific state- 

ment concerning holidays falling on Satur 

day when Saturday is an off-work day. 
“In 43 


“compensation was granted in one way or 
Saturday 


contracts,” the analysis states, 
another for holidays falling on 
These 43 contracts covered 107,870 workers, 
or 29 percent of the workers covered by all 
contracts having paid holiday plans 

“One extra day’s pay was granted for a 
falling on Saturday in 26 
41,110 Fourteen 
61,600 
would be 


holiday agree 


ments covering workers. 


covering workers, provided 
holiday 


Monday (or some other day to 


others, 
that the 
Friday or 


celebrated on 


be mutually agreed on).” 


Walsh-Healey Two-Year Limit 
on Penalty Tolled by Fraud 

The Walsh-Healey Public Contracts Act 
requires that employers must pay time and 
one half for work in excess of eight hours 
daily or 40 hours weekly to all employees 


engaged in government contract work. The 
Portal-to-Portal Act 
two years 


contains a provision 
limiting to the government’s 
right to use the courts to collect penalties 
imposed by Walsh-Healey. Generally, there 
fore, if the government does not learn of 
an employer’s violation of the law within 
two and promptly 
him, the employer is immune from punish- 


And it is obviously to an employer’s 


years proceed against 
ment. 
advantage to do nothing to bring his viola- 
tion to the attention of the authorities. 
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There will be some who will say that 
the substantial amendments we have 
proposed amount to actual repeal 
[of the Taft-Hartley Act]. To this 
soft indictment, we plead guilty. 
—Walter Reuther 





In a recent case, the employer carried 
this theory too far. He was charged with 
overtime violations which had occurred more 
than two years prior to issuance of the com- 
plaint in an administrative proceeding under 
the Walsh-Healey Act. The hearing ex- 
aminer ruled that the proceeding was not 
barred by the two-year statute of limitations, 
because that statute was not applicable to 
suits for damages by the government, and 
likewise that it did not apply to proceedings 
for administrative enforcement of the Walsh- 
Healey Act. Prior to review by the Wage 
and Hour Administrator of the hearing ex- 
aminer’s decision, the United States Supreme 
Court decided that the Portal Act statute 
of limitations does apply to suits by the 
government under the Walsh-Healey Act. 
(Unexcelled Chemical Corporation v. U. S., 
23 Lapor Cases § 67,441, 345 U. S. 59 (1953). 
For a strange postscript to this case see 
“Labor Relations” in this JOURNAL.) 


In the hearing before the administrator 
in Matter of Oil City Refiners, Inc., 3 Lapor 
Law Reports (4th Ed.) ¥ 29,095 (1953), the 
government maintained that fraudulent con- 
cealment of violations had tolled the stat- 
ute of limitations. There was substantial 
evidence that the contractor concealed overtime 
violations by making affirmative 
ments of fact and by inducing employees 
to support those misstatements under threat 
of firing, so that a wage and hour investigator 
was misled to that there were no 
overtime violations and to recommend that 
no legal action be taken with respect to 
record-keeping violations of Walsh-Healey 
which the contractor promised to eliminate 
in the future. 


musstate- 


believe 


The successful pleading of this contention, 
or some other, was necessary to permit the 
hearing examiner’s decision to stand, be- 
cause the theory of his ruling 
when the Supreme Court handed down its 
decision in the Unexcelled case. 


Cc lapsed 


Agreeing with the government’s posi- 
tion, the administrator ruled: “The Gov- 
ernment has argued in its brief that the 
rule in the Federal Courts is certainly to 
the effect that, unless otherwise specifically 


Wages Hours 


tolled 
where a cause of action is deliberately con 
from the one entitled to it by the 
affirmative overt action of the party liable 


enacted, a statute of limitations is 


cealed 
where such 
iurnish the 
cealed. Respondents in their 
devoted their argument to 
admissibility and consideration of any evi 


to suit, especially party was 


obliged to tacts 


brief 


legally con- 
have 


opposing the 


under the 
pleadings in this case; and, in several refer 
ences, they apparently that 
ulent concealment statute in 
a proper case, and 


dence of fraudulent concealment 
assume fraud 
may toll this 
that in 
party having the cause of action may com- 
mence it within the statutory 
period, which begins to run upon discovery 
of the fraud or 
such party upon inquiry. 


such cases the 


prescribed 


of facts which would put 
“This case provides a good illustration of 
the case with which contractors could take 
advantage of the Government if such an ex 
ception to the strict application of the limita- 
tions statute were not available. The Supreme 
Court’s opinion in the Unexcelled Chemical 
case q does not preclude this view as 
Mr. Justice Douglas stated . .. ‘It is that 
breach of duty, not its discovery, that 
normally is controlling.’ (Italics supplied.) 
[another case] specifically 

that this statute may be tolled 
by fraudulent concealment of facts. Accord 
ingly, it is my opinion that the Government 
suit may lawfully be filed for the liquidated 
damages found due herein within two years 
from [the investigator’s discovery] > aad 


The court in 
States 1tS view 


.. [the employer’s] posi 


discrepancies in 
tion which put him upon inquiry 
the administrative 


\ fortiori, 


proceeding was timely 
under the circumstances, and the 
of ineligibility lawfully becomes effec- 
tive unless the Secretary [of Labor] deter 
otherwise in the f 
discretionary authority.” 


sanction 


mines exercise of his 


Bonuses Cause Labor Disputes 


Bonuses are wages and, as such, prob 
ordinarily are not 
National Labor 


When questions arise as 
to the fairness of paying them to nonunion 


them 
within the province of the 


lems concerning 


Relations Board 


members or 
oft a 


employees and not to union 


when the granting or withholding 
bonus is promised or threatened by an em 
ployer on the eve of a representation elec 


tion, however, the Board acts 
Administrative Decision 


1, 2 CCH Lapor Law 
Ed.) § 12,706, Case No. 711, 


In one recent case, 
of the General Counse 
Reports (4th 
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Manufacturing employment in Cali- 
fornia reached a postwar high of 
1,051,300 in July, topping by 
12,400 the previous record estab- 
lished in August, 1952.—From the 
Division of Labor Statistics and Re- 
search of the California Department 
of Industrial Relations. 





June 18, 1953, the employer had, since 1944, 
followed a policy of paying a Christmas 
bonus only to employees not covered by a 
collective bargaining agreement. Each time 
a group not previously organized negotiated 
a contract, their bonus discontinued. 
In 1950 the engineers in the plant organized, 
their contract was also silent as to a bonus, 
and none was paid to them the following 
Christmas. The union protested, and the 
employer paid but only after exacting a 
promise from the union that the bonus pay- 
ment did not establish a precedent. 


The 1951, the problem 
arose again—the company excluded the 
engineers from the bonus list. This time 
the union’s protest was unavailing, and even 
its effort to change the contract to provide 
for the bonus was unsuccessful. 


Was 


following year, 


The NLRB regional director heard the 
union’s complaint, refused to issue a com- 
plaint and ruled that further proceedings 
were unwarranted in the matter. The Gen- 
eral Counsel agreed. He based his finding 
on the following factors: (1) The employer 
had been paying the bonuses to employees 
not covered by agreements since 1944; (2) 
the contract negotiated with the engineers 
did not mention the bonus; (3) although 
the bonus was paid after the 1950 protest, 
the union agreed that such payment did not 
establish a precedent; (4) there was no 
evidence of a violation of the law or any 
antiunion animus; (5) the bonus question 
had been and remained an issue to be con- 
sidered in contract negotiations; and (6) 
the company had already bargained with 
the union on the bonus issue along with 
other conditions of employment. 


Pre-election bonus problems.— Many 
NLRB cases involving bonuses grow out of 
incidents taking place on the eve of repre- 
sentation elections. Promising or granting 
a bonus conditioned upon antiunion voting 
in an election, resigning union membership, 
or undercutting bargaining negotiations 
have been held unfair labor practices vio- 
lative of the employees’ right of self-organi- 
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zation, in such cases as Andrews Company, 
87 NLRB 379 (1949); Pennsylvania Grey- 
hound Lines, 11 NLRB 738 (1939); and 
Roberti Brothers, Inc., 8 NLRB 925 (1938). 


In Landis Tool Company, 51 NLRB 718 
(1943), it was held that an assistant fore 
man’s statement to an employee that no 
bonus would be paid unless the company 
union secured a majority of the workers was 
unlawful. 


Shoe & Tanning Corporation, 
49 NLRB 881 (1943), the Board said that 
it was interference with the employees’ 
right to self-organization for the plant sup- 
erintendent to predict the probable loss of 
and other privileges if the em 
ployees joined the union. 


In Rubber Stamps, Inc., 62 NLRB 12 
(1945), the company was found guilty of an 
unfair when its president, 
in a addressed to employees just 
prior to a Board election, threatened to with- 
and 


In Wolverine 


bonuses 


labor practice 


speech 
bonuses 11 


draw employee privileges 


the shop went union 


Threats to discontinue customary bonuses 
also have been found to violate the law since 
the Taft-Hartley Act was passed in 1947 
containing, at Section 8 (c), a free-speech 
permit That 
speech containing a “threat of 
force or promise of benefit.” Among thes« 
later cases are Crosby Chemicals, Inc., 85 
NLRB 791 (1949); Horton-Hubbard Manu 
facturing Company, 94 NLRB 920 (1951); 
and Western Cottonoil Company, 95 NLRB 
1433 (1951). 


section does not privilege 


reprisal o1 


A recent case along these lines is Gard 
ner Machine Company, 2 CCH Lapor LAw 
Reports (4th Ed.) § 12,680, 106 NLRB, No. 
32, decided July 16, 1953. It 
election which was held on July 23, 
The union lost and objected to the 
ployer’s pre-election conduct. 


involved an 
195 ? 


em- 


On July 
the employer 


19, three days before the elec- 
tion, sent each employee a 
letter. 
dent workers on 
company (The 


did not ask for an opportunity to similarly 


On July 22, the employer's presi 
the 
property 


made a speech to 


time and union 
address the employees, therefore the ques 
tion of a captive-audience unfair labor prac 
tice did,not arise.) 

In the letter to the workers, the company 
promised to meet with them after the elec- 
tion and that 
other benefits would be granted if the union 
lost. 
dent pointed out that collective bargaining 


added wage increases and 


In the speech, the employer’s presi 
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Despite the price cut of April, 1953, 
the latest in a postwar series, real 
earnings of workers in the Soviet 
Union in terms of food purchasing 
power are considerably below the 
1928 level. The year 1928, when a 
degree of free enterprise prevailed 
under the New Economic Policy (the 
NEP) and the peasants had not yet 
been forced into collective farms, 
marked the high point in the Soviet 
level of living. The decline began 
with the introduction late in 1928 of 
the Five Year Plans. 

—WMonthly Labor Review 





lengthy, and that if the 
union won the election there would be long 


negotiations are 


delays before increases would be forthcom- 
ing 

The bonus question was raised because 
ofsthe following passage in the address 

“Now let’s examine where you will be if 
the Union tomorrow If we do not 
have a Union, we can continue to work on 
basis as we have in the past. 
was one of the first 


le ses 


a friendly 
{The employer ] 
companies in this area to grant many bene- 
fits, including group life insurance 


and was one of the first to grant a year end 
bonus, and while we are talking about year 
end bonuses, remember that in practically 
every plant here in Beloit where the Union 


went in, the bonus went out. Think 
Do you remember what happened to 
[another com- 
you 


over. 
the year end bonus at 
pany] when the Union went in? Do 
want that to happen [here] ?” 

The Board agreed with its hearing officer 
that the election should be set aside It 
was concluded that the pointed and specific 
reference to the year-end bonus in the 
president’s speech could reasonably be con- 
strued by employees hearing it as a threat 
that, if the union won the election, the em- 
ployer would refuse to continue the year- 
end bonus. 


The Glorified Pushcart Case 

There are still pushcart about, 
but few of them peddle fruit and vegetables 
anymore. These staples, to the extent that 
they are still separately hawked in season, 
are usually retailed from roadside markets 


vendors 


of varying size and elaborateness. Some of 
them, especially those along well-travelled 


tourist routes, are very big and very fancy 


Wages Hours 


that. 


One apparently in the latter category was 
involved in a recent workmen’s compensa- 
tion controversy before the Wisconsin Su- 
preme Court—Fruit Boat Market v. Industrial 
Commission, CCH WorKMEN’S COMPENSATION 
Law Reports § 1409 (1953). This particular 
fruit and market 
incorporated, The president and majority 
stockholder of the business was injured by 
an automobile as he alighted from a streetcar. 


open-air vegetable was 


The question in the case was whether or not 


his injury arose out of and in the course 


of his employment. 


and unheated 


The president 


It was winter. The closed 
market was no place to work 
handled off-season details of the business at 
his home, settling old accounts and negoti- 
merchandise for the following 
All in all, there wasn’t much to do 


ating tor 
summer. 
The president considered making some changes 
he thought perhaps 
removing some old fixtures might help, But 
To find an answer to 


in his place of business; 


was it legal to do so? 
this question, he went to the public library 
he had go there 
to check on 


Besides, been meaning to 


California weather conditions 


so he could estimate the value of the coming 
season’s orange crop 

At the library, his chores accomplished, 
found and read a 
merchandising. Time still hung heavy on his 
hands as he left the library. He stopped for 
Then, strangely, consider 


he browsed— book on 


a cup of coffee 
ing the weather, he had a glass of beer. It 
occurred to that he to the 
market to pick up an old lease belonging 


him should go 


to the corporation. This errand involved a 
streetcar ride As he stepped off the street- 
car at the market, an automobile hit him 
The insurance carrier of the corporation 
refused to pay his claim for 
grounds that the trip 
and not incidental to his em 
The industrial commission allowed 


compensation 
on the was for his 
own benefit 
ployment 


the claim. 


The 
that 


Court agreed 
should be paid: “The 
commission having found that the entire 
trip from [the claimant’s] home to 
the library and from the library to the mar- 
ket and return ‘constituted 
employer’, such finding with respect to that 
which he did at the library must be upheld 
because the reading of the California report, 
the study of the fixtures, and the 
reading of the book on merchandising were 
which would [the 


Wisconsin Supreme 


compensation 


service for the 


law of 


all acts benefit 
corporation ].” 

The pusheart has certainly come a long 
way, 
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Labor Law in 


the Making 





and ENACTMENTS 








Congress Marks Time 
on Labor Law Changes 

The First 
Congress has ended, and no 
basic federal labor law have been made. 
Amendment of the Taft-Hartley Act, how- 
ever, remains high on Capitol Hill’s roster 
of things to do. Voluminous testimony has 
been taken in committee. Scores of bills 
have been introduced in both Houses sug- 
gesting nearly every conceivable kind of 
change. 


Session of the Eighty-third 


changes in 


One powerful advocate of Taft-Hartley 
alteration—the White House—has not yet 
spoken, but a flurry of interest was caused 
by that source at the beginning of August. 
A Washington newspaper, and later a fi- 
nancial journal, reported that the President 
was sending to Congress his recommenda- 
tions on labor law. The latter publication 
printed the purported full text of the Presi- 
dential message on the subject. But this 
message did not reach Capitol Hill, nor 
did it achieve any other official status. The 
White House announced that the so-called 
message was merely a preliminary draft 
which, along with several others, was being 
considered for presentation to the Congress 
on an unfixed future date. Meantime, the 
mixup was further complicated by the 
death of Senator Taft. 

Another incident, occurring independ- 
ently, affected the situation. The official 
journal of the United Association of Journey- 
men and Apprentices of the Plumbing and 
Pipe Fitting Industry of the United States 
and Canada took the Administration to task 
for not having pressed for Taft-Hartley 
changes. Since Secretary of Labor Martin 
P. Durkin was president of that union and 
is expected to return to that when 
his present tour of duty is complete, the 
journal’s criticism attracted attention. Sec- 
retary Durkin then a statement to 
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post 


issued 


the effect that President Eisenhower 


well aware of the need for corrective labor 
was working on recommenda- 


was 


legisiation, 
tions to the Congress and had already de- 
cided on some of the specific changes he 


favored. 


Social Security Expansion 
Urged by Eisenhower 
Social security coverage 
tended to 10.5 million more Americans, 
President Eisenhower told the 
in a message delivered near the close of the 


should be ex- 
Congress 
recent session. The extended program was 
suggested after a similar recommendation 
by a consulting group which has studied the 
subject for the Department of Health, 
Education, and Welfare. 

“The systematic practice of setting aside 
funds during the productive years to build 
the assurance of basic retirement benefits 
when the productive years are over—or to 
one’s survivors in the event of 
important to the strength of our traditions 
and our economy,” the President said. 


death—is 


The broadened social security coverage 
was formally introduced in the House, as 
H. R. 6812, by Representative Reed, chai 
man of the Ways and Means Committee. 


State Lawmakers Quit for 1953 


Nearly all the state legislatures have ad- 
journed for 1953, and few labor laws are 
expected to be enacted in the last quarter 
of the year. Only the Alabama lawmakers 
were still in the beginning of 
this month. New Jersey’s legislature will 
reconvene September 10, but only to con- 
Two legis- 
Wisconsin’s until 
November 16. 


session at 


sider special questions. states’ 


latures are in recess: 
October 20, Georgia’s until 
All others have adjourned. 
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The following state laws have not pre- 
viously been reported: 


Alabama.—Employment in communica- 
tions companies and public utilities will 
now be lawful on Sunday. Also, the law 
will no longer prohibit the sale of news- 
papers on Sunday, or the operation of news- 
stands, automobile repair shops, florist shops, 
fruit 
lunch 
stores or 


stands, ice cream shops or parlors, 


stands or restaurants, delicatessen 
ice plants, provided such estab- 
lishments are not operated in conjunction 
with other businesses whose operations are 
prohibited on Sunday. Tit. 14, Sec. 420, as 
amended by Act No. 230, L. 1953, approved 
and effective July 24, 1953. 


Ohio.—Boys over 16 working as pin-set- 
ters in bowling centers may be employed 
until 11 p. m. beginning with the effective 
date of the latest amendment of the child 
labor laws. Sec. 12996, as amended by 
H. B. 546, L. 1953, law without approval 
July 31, 1953, effective October 29, 1953. 


Pennsylvania.—In specified cases employers 
will no longer be required to pay fees for 
employment of homeworkers who are 
handicapped. Tit. 43, 491-7—491-19 
and 491-10, Purdon’s Stat. Anno., as 
amended by S. B. 528, L. 1953, effective 
September 1, 1953. 


Secs. 


New California Labor Laws 


The provision of California law making 


an exception to the eight-hour-workday 
limit for women who are graduate nurses in 
hospitals and certain other employees has 
been amended to make the exception opera- 
tive only in the event that the employer, 
upon learning of the emergency which the 
law requires for the exception to apply, 
exercises reasonable diligence to provide 
for the immediate relief of the employee 
required to work additional hours. Sec. 1352, 
as jast amended by Ch. 1254, L. 1953, approved 
Tune 19, 1953, effective September 9, 1953. 


Under an amendment to California’s 
time-off-to-vote law, an employee will be 
given time off only if he does not have suf 
ficient time outside of working hours in 
which to vote. In the event he does not 
have enough time of his own in which to 
vote he will be given additional time for 
such purpose. The maximum time off with- 
out loss of pay is fixed at two hours. Time 
off under the new law will be granted only 
at the beginning or end of a working shift, 
whichever allows the employee the most 
free time for voting and the least time off 


Labor Law in the Making 


from work. If the employee has a total of 
four hours of his own time, either before or 
at the end of his working shift, he will be 
deemed to have sufficient time in which to 
Employees are required to give their 
employers working days’ notice of 
their desire to take time off for voting. 
Employers must post the provisions of the 
law ten days before an election to which the 
law is applicable. Sec. 5699, Elections Code, 
as amended by Ch. 1851, L. 1953, approved 
July 10, 1953, effective September 9, 1953 


vote. 
two 


Illinois Boosts Benefits 
for Sick and Injured Workers 


In a study entitled “Workmen's 
pensation 1910-1952: Are Present Benefits 
Adequate?” by Harold A. Katz and Estelle 
M. Wirpel, the March, 1953 Lapor Law 
JOURNAL presented evidence that many state 
workmen’s compensation statutes grant bene- 


Com- 


fits so small as to be disproportionate to 
present-day living Emphasis 
placed on conditions in Illinois. 

by the Illinois Legislature in its 
session indicate that the 
the article may have been 
following is quoted from the 
1953 Jilinots Labor Bulletin: 


costs was 
Laws 
passed 
recent advice in 
heeded. The 
May-June, 


“Workmen’s Compensation and Occupa- 
.. [have 
been] substantially increased as a result of 
the passage of House Bills 985 and 986. 
Maximum weekly benefits will be increased 
from $25.50 to $29.00 where there are no 
children, and from $34.00 to $38.00 where 
there are four or more children, as a result 
of legislative action or what is known as 


tional Diseases benefits in Illinois . 


the ‘agreed bill’, agreed upon by representa- 
tives of labor and management before its 
introduction. 


“Maximum death benefits will be in 
creased from $6,800 to $8,000 where there 
are no children, and from $9,600 to $10,750 
where there are four or more children under 
18, with accompanying graduated increases. 


“For the first time in 
is made for the widow 
who remarries before the entire award is 
paid. Under the bill passed in the last 
session of the legislature, such widow will 
receive 50 percent of the amount remaining 
unpaid. 


Illinois provision 
without children 


“Compensation for loss of hand or foot 
will be materially increased by the payment 
of 20 additional weeks. ° i 
increased from 30 to 45 days 


Time of notice is 


9° 
The new rates became effective July 1. 
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Books ... Articles 





CURRENT LITERATURE 





in the Labor Field 





The Rank and File Are People 


The Local Union: Its Place in the Indus- 
trial Plant. Leonard R. Sayles and George 
Strauss. Harper & Brothers, 49 East 33rd 
Street, New York 16, New York. 1953. 
269 pages. $3.50. 

In the foreword of the book is a 
ment that no hypotheses are proved or dis- 
proved, having reference to the fact that 
the book purports to be only a study and 
a description and analysis of the local union. 
And such it is. The findings are based on 
individual field studies of 20 local unions in 
four Northeastern communities. These com- 
munities range in size from 20,000 to 2,000,000 
and the local unions studied vary in mem- 
bership from 100 to 2,000. Ten of the local 
unions are affiliated with CIO, nine with 
AFL and one is an independent. Two are 
white collar, one is professional and the 
balance consists of production and mainte- 
nance workers. The industries represented 
include basic and fabricated steel, auto- 
motive assembly, food processing, utilities, 
men’s and women’s clothing, chemicals and 
printing. 

Almost all rank and file members inter- 
viewed felt that the company would really 
take advantage of them without a union. 
Yet, they doubt the advisability of attacking 
the company. “This ambivalence crops up 
again and again.” As to the union move- 
ment, only a minority has an emotional 
identification with organizational goals. (The 
authors except the mine and garment workers, 
whose belief in unionism amounts almost 
to a religion.) However, most members will 
refuse to cross a picket line even when they 
think the strike is unjustified. 


state- 


To continue the contrasts, the rank and 
file are suspicious of the motives of the union 
officers. They say that officers all act alike 
after they have been in office a short time 


no matter who they are or how often they 
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are changed. Union officers, on the othe 
hand, cannot understand this suspicion and 
feel they are working needlessly for a very 
ungrateful lot. Under normal circumstances 
the rank and file worker is willing to devote 
little time to the union’s internal political 
activities. For him membership in the 
union is just a way of getting greater se- 
curity on the job. It isn’t a part of a great 
social movement. The movement 
aspect is for the “porkchoppers,” those who 
make a career out of unionism at the 
national level. 


social 
inter- 


This book is important to a number of 
people—the legislator, the management and 
the porkchopper—for it brings into 
focus an obvious fact: Members of unions 


back 


are people. 


Business Ethics 


Ethics for Modern Rusiness 
Edited by J. Whitney Bunting. Prentic« 
Hall, Inc., 70 Fifth Avenue, New York 11, 
New York. 1953. 269 pages. $5.15. 

This is a collection of articles on various 
business subjects, such as advertising, sales 
and labor relations, treated from the stand- 
point of ethics. J. Whitney 
is president of Oglethorpe University, has 
acted editor and collator of 
Jackson Martindell, president of the Ameri 
can Institute of Management, New York; 
Mills B. Lane, Jr., president of the Citi 
zens and Southern National Bank, Atlanta, 
Georgia; John F. Power, partner of East 
man, Dillon and Company, New York; 
Tyler Kay, president of Tyler Kay Adver 
tising Company, Buffalo, New York; Joseph 
J. Myler, secretary-treasurer of Neissner 
Brothers, Inc., Rochester, New York; Eva 
Galambos, formerly associate editor of the 
Journal of Labor, Atlanta, Georgia; Dr. 
James H. Taylor, director of industrial 
relations of the Procter and Gamble Com- 


Practice 


Bunting, who 


as articles by 
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pany; Bernard John Daenzer, assistant 
‘secretary of the Security Insurance Com- 
pany of New Haven, New Haven, Connec- 
ticut. In addition, a number of chapters are 
written by the editor. 


Business Cycles 


Business Cycle Research and the Needs of 
Our Times. Arthur F. Burns. National Bu- 
reau of Economic Research, Inc., 1819 
Broadway, New York 23, New York. 1953. 
86 pages. 

A generation ago students of business 
cycles believed that general business fluctua- 
tions occurred at fairly regular time inter- 
vals. However, recent fluctuations show a 
less regular pattern, Interest rates show a 
weaker tendency to rise during business 
expansions, wage rates show a stronger 
ability to resist business contractions, divi- 
dends show a shorter lag at cyclical turns, 
private construction contracts awarded less 
frequently lead general recovery and reces- 
sion. 

Some of the guideposts which only yes- 
terday provided reliable indications of eco- 
nomic directions are not standing up well 
today. This is only one reflection of the 
vast changes that have swept over economic 
life in the quarter century since 1929. 

This report—the thirty-third annual re- 
port of the National Bureau of Economic 
Research, Inc.—was prepared under the di- 
rection of Dr. Arthur F. Burns, the bureau’s 
director of research, who is now on leave 


as economic adviser to President Eisenhower 


Survey of Aid We Paid For 


Foreign Aid 
Foundation, Inc., 30 


Programs The Tax 
Rockefeller Plaza, 
York. 1953. 36 pages 


Our 


New 

This review, designated as Project Note 
No, 34, is a very what 
our foreign aid expenditures are supposed 
to do, what they what the 
recipients of our aid are doing. 


York 20, New 


interesting treatise of 


have done and 





ARTICLES 





Shades of Casey Jones and Old 97... 
The Federal Employers’ Liability Act is not 
statute “modifying 
law of 

and has no ap- 


aptly named. It is a 
the duties under tort 
toward their employees,” 
plication to employers or workers outside 
Unlike workmen’s 


railroads 


the railroad 


Books ... 


industry. 


Articles 


compensation statutes, it permits recovery 
only when the employer has been negligent 
device was faulty and there 
an employee 


or a safety 
is no ceiling on the amount 
can recover. 

American workmen are placed in strange- 
ly dissimilar situations by this law and 
others providing for recovery for injuries 
sustained on the job, depending upon the 
kind of work they do. Consider the follow- 
ing anomaly pointed out by Reginald 
Parker: 


the situation that a mine worker, 
totally and permanently disabled in an in- 
accident, in, say, Wyoming, re- 
maximum benefit of $3,800 (!), 
a similarly crippled railroad worker 


dustrial 
ceives a 
whereas 
may get either nothing at all, if no negligence 
or faulty safety appliances can be proved, or 
anything between very little and up to, 
maybe, $150,000 or more, depending on the 
fact of the jurors’ moods and 
economic opinions—this situation has neither 
point of 


accidental 
sense nor justice from any view 

Mr. Parker’s article, “FELA or 
Compensation for All Workers,” 
a comprehensive symposium on the Federal 


Uniform 
is part ol 


Employers’ Liability Act—one of the most 
groups of ever to ap- 
Law and Contemporary 
1953 


enlightening papers 
pear on the subject. 


Problems, Spring, 1953, and Summer, 


Uncle Sam at the Bargaining Table... 
Managements wants Congress to denominate 
certain subjects as its (management’s) prero 
them from the field 
warns 


gatives and eliminate 


of collective bargaining Che author 
that “what the government gives, the gov 
ernment can take away,” and suggests that 
further government interference in bargain- 
ing may establish precedents that eventu- 
work out to the disadvantage of 
employers.—Cox, Regulation 
of the Negotiation and Terms of Collective 
Agreement: An Address,” University of 
Pennsylvania Law. Review, June, 1953. 


ally may 


“Government 


Defection in the Glass Menagerie 
The rise and fall of the National Associa 
tion of Manufacturers of Pressed and Blown 
Glassware is chronicled in this article with 
an eye to the lessons that may be learned 
this 
sociations. In 


from history by other employer as 


those industries where as 


sociation-wide bargaining is still practiced, 
as well as in those where its establishment 
is contemplated, a study of this story will be 
Em- 
Bargain- 


valuable-—Somers, “Pressures on an 
ployers’ Association in 
ing,” Industrial and Labor Relations Review, 


July, 1953. 


Collective 
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Rank and File 





News of Work 
and Working People 








Meetings of Labor Men 


CIO Coriventions.—September 4-6: Flo- 
rida State [UC, Miami, Florida; September 
10-12: West Virginia State IUC, Hunting- 
ton, West Virginia; September 11-12: Neb- 
raska State IUC, Hotel Rome, Omaha, 
Nebraska; September 14-18: Rubber Work- 
ers, Grand Rapids, Michigan; September 
24-26: New York State IUC, Hotel Lido, 
Long Beach, Long Island, New York; 
September 25-27: Georgia State JUC, Mu- 
nicipal Auditorium, Savannah, Georgia; 
September 28-October 2: IUE-CIO, Mt. 
Royal Hotel, Montreal, Canada; September 
28-October 3: Oil Workers, Cosmopolitan 
Hotel, Denver, Colorado. 


September 7 Is Labor Day 


The holiday started by Peter J. McGuire 
in 1882 has an interesting history. 


On the first Monday of this month, 
September 7 in 1953, the entire nation 
honors labor. The holiday has an interest- 
ing history. 

On May 8, 1882, Peter J. McGuire, at 
that time general secretary of the Brother- 
hood of Carpenters and Joiners and a dele- 
gate to the Central Labor Union of New 
York, proposed at a meeting of the latter 
group that September’s first Monday each 

year be designated as 
Labor Day, to honor 
“those who from rude 
nature have delved and 
carved all the grandeur 
we behold.” He chose 
the late summer date be- 
cause “it would come 
Peter J. McGuire at the most pleasant sea- 
son of the year, nearly 
midway between the Fourth of July and 
Thanksgiving, and would fill a wide gap 
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in the chronology of legal holidays.” He 
also recommended the pattern that the 
celebration should follow, a street parade 
“which would publicly show the strength 
and esprit de corps of the trade and labor 
organizations,” followed by “a picnic or a 
festival in some grove.” 

The McGuire recommendations bore fruit 
quickly, and Labor Day was first celebrated 
in New York City on September 5, 1882, 
under the aegis of the Central Labor Union. 
The next day, the New York World de- 
scribed the event as “great” and “very 
successful.” 

By 1885, the idea had spread to other 
industrial centers, and began to get recog- 
nition in municipal ordinances. Oregon 
made the day a legal holiday in 1887. Other 
states followed suit gradually. The last 
state to grant official recognition was Wyo- 
ming, in 1923. Congress acted for the Dis- 
trict of Columbia and the territories in 1894. 
Today, the holiday is celebrated wherever 
the American flag flies. 


NLRB Cuts Processing Time 
on All Types of Cases 


This story is a news release prepared 
by the staff of the National Labor Re- 
lations Board. 


In the last several months, while public 
discussion of proposed revision of the labor 
relations act occupied the center of atten- 
tion, the fruits of a quiet revolution were 
being realized in the offices of those who 
are administering that controversial law. 


Those who watch closely the work of 
the General Counsel and the Board—the 
law reporting services and labor attorneys 
—were the first to detect the change. These 
specialists called the offices of the National 
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Labor Relations Board and their questions 
went about like this: “We’re being swamped 
with Board decisions. What’s going on? 
Is the Board going to keep on putting them 
out at this rate?” 

The fact is that the Board in the last 
few months has scored spectacular reductions 
in the time required to process cases of all 
types at all levels—from the field offices 
of the General Counsel to the offices of 
the Board members in Washington. 


In May, 1953, the Board was operating 
at the following rates: Fifty-four days was 
the median average time required in May 
from filing a petition for an election to 
Board decision, in disputed cases that had 
to go to a hearing and Board decision 
because the parties could not agree on 
whether an election should be held. This 
54-day average represents an all-time low, 
a reduction of 40 per cent from the 90 days 
required in fiscal 1952, and 64 per cent 
from the 151 days required in 1946. 

Half of all the unfair practice 
closed,’ took less than 67 days, again an 
all-time low, compared with 89 days in 
fiscal 1952 and 97 days in the Wagner Act 
year, fiscal 1946. This is 22 per cent less 
time than in 1952, and 30 per cent less than 
in 1946. These are mostly cases the Gen- 
eral Counsel’s field staff was able to settle 
without formal action or which they dis- 
missed for lack of merit. 


cases 


Equal cuts in time have been scored in 
the handling of the Board’s greatest time- 
consumer—the contested unfair labor prac- 
tice case. A median average time of 321 
days was required in May, 1953, for process- 
ing this type of case from filing of charge 
to Board decision, again an all-time record. 
This is a reduction of 28 per cent from the 
447 days required in fiscal 1952, and 23 
per cent from the 417-day average of 1946. 
This compares also with 368 days averaged 
by United States district courts in disposing 
of cases in 1952.” 

Of the 505 unfair practice cases closed 
at all possible procedural levels in May, 
80 per cent required less than 187 days. 
This is a reduction of 19 per cent from the 
comparable time of 233 days in fiscal 1952, 
and 17 per cent from the 226 days required 
in fiscal 1946. 


Unfair practice cases.—Both the Board 
members and General Counsel George J. 
Bott have cut large pieces out of the time 


1 That is, closed at al! possible procedural 
steps ranging from witndrawal of charges at 
the regional offices of the General Counsel to 
ultimate compliance with court decrees. 


Rank and File 








Unfair Practice Cases Informally Closed 
by the General Counsel 

Fiscal Fiscal 

1946 1952 

Settled 85 128 109 

Withdrawn 65 48 37 

Dismissed 146 112 67 


May 
1953 


Average Time 82 80 58 





required on unfair practice cases that must 
go to Board decision. 

In the field offices, Bott’s staff had cut 
the time from filing to issuance of com- 
plaint to 114 days in May. This is a 
reduction of 29 per cent from the 160 days 
required in 1952, and 21 per cent from the 
146 days in fiscal 1946. 

Meanwhile, a special Committee on Case 
Handling appointed by the General Coun- 
sel had come up with some ideas for faster 
procedures in handling unfair practice cases 
After trial runs in a few regional offices, 
the General Counsel put them into effect on 
a national basis. General Counsel Bott 
hopes that the investigation time on unfair 
practice cases can soon be cut to 90 days 
by these new procedures. 

In Washington, the Board members 
slashed the time, from issuance of the trial 
examiner’s intermediate report to Board 
decision, down to 76 days in May, 1953. 
This includes the 20 days which the statute 
allows the parties for making an appeal 
to the Board. So it really amounts to less 
than two months’ actual working time by 
the Board members and their legal assist- 
ants. This is a reduction of 57 per cent 
from the 178 days required in fiscal 1952, 
and 61 per cent from the 199 days required 
in 1946. 

Moreover, the Board members at the 
same time substantially increased their out- 
put of decisions in contested unfair practice 
cases. During the first five months of 1953, 
they averaged 42 decisions per month in this 
type of case, or roughly two per working 
day. This is double the 21 per month they 
averaged in fiscal 1952 and nearly three 
times the 15 per month averaged in 1946. 
When it is considered that in the average 
unfair practice case the record of testimony 
and other evidence currently totals about 
600 pages not merely to be read but ruled 


27 Annual Report of the Director of the Ad- 
ministrative Office of the United States Courts, 
p. 79. 





upon, two decisions per day is a substantial 
output for five Board members. For, even 
though each Board member has a small 
corps of assistants, the decisions must be 
made by the Board members either as a 
full Board of five or as a panel of three 
members. In addition, during this same 
period, the Board members turned out an 
average of 150 decisions a month in con- 
tested representation cases, or better thdn 
seven per day. 

The General Counsel also has succeeded 
in cutting the time required on unfair prac- 
tice cases that can be disposed of by settle- 
ment or other informal action. Average 
time on dismissals has been reduced to 67 
days. This is a reduction of 54 per cent 
from the 146 days average in fiscal 1946, 
and 40 per cent from the 112 days required 
in fiscal 1952. Withdrawals have been cut 
nearly as much—to 37 days from 65 days 
in fiscal 1946, and 48 days in fiscal 1952. 
Settlements, however, have presented a 
tougher problem. Time on these cases has 
been reduced to 109 days, about 14 per cent 
from the 128-day average of 1952. But they 
still run substantially above the average of 
85 days in fiscal 1946. This difference must 
be attributed to the longer time required 
today in negotiation with the parties over 
the terms of settlement. 


Representation cases.—The Board and 
the General Counsel have achieved even 
more spectacular results in slashing the 
time required to process contested repre- 
sentation cases. 

In the Wagner Act days of 1946, it took 
an average of 151 days to investigate and 


decide a contested case in which a repre- 
sentation election was sought. Jeginning 
a determined program to cut this time, the 
3oard members and the General Counsel, 
by the end of 1952, had reduced it to 
average of 69 days. This was a reduction 
of 54 per cent. But this was not the end. 
During the first five months of 1953, the 
time had been cut further—to 54 days 
This made a total reduction of 64 per cent 
from the 1946 figure. 


an 


Origin of the program.—The May, 1953, 
figures represent the fruit of a three-year 
program which the five-member Board and 
the General Counsel presented to Congress 
early in 1952 and for which approval was 
won in the agency’s appropriation for fiscal 
1953. To implement the plan, Congress 
increased the agency’s appropriation from 
the $8.3 million it got in fiscal 1952, to $9 
million for fiscal 1953. 

The heart of the plan was the theory that 
labor-management frictions like 
in that the sooner the firemen can 
the smaller the blaze will be. The 
idea is that the prospect of a quick deci- 
encourages informal settlements of 
cases primarily by discouraging parties to 
both employers and unions, from 
stalling settlement merely for purposes of 
a tactical delay which might work in the 
particular party’s favor. 


are fires, 
come 


basic 
sion 


cases, 


The plan of the Board members and the 
General Counsel to carry out this idea was 
based on two simple devices: (1) to over- 
haul the agency’s processes from top to 
bottom, both in the field and in Washing 
ton, and to cut out any action that was not 





Contested Unfair Labor Practice Cases 


Fiscal Fiscal 


1946 
Filing to Complaint 146 
Complaint to Intermediate Report 72 


Intermediate Report to Board Decision 199 


Total Days, Filing of Board Decision 417 


1953 
Febru- 
ary 


110 


Janu- 
ary 
125 
144 127 
188 160 


447 457 397 


1952 
160 
109 
178 


March 
148 
129 


100 


A pril 
118 
105 
100 


323 


Contested Representation Cases 


I ise al 


1946 
Filing to Notice of Hearing 48 
Notice to Close of Hearing 
Close of Hearing to Board Decision 82 


Total Days, Filing of Board Decision 151 


652 


1953 
Fiscai Janu- Febru- 

1952 ary ary March April 
26 4 } 3 4 
14 20 14 14 15 
50 53 At 38 38 


90 77 


62 55 57 
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absolutely necessary to a fair handling of 
the case, and (2) to hire sufficient personnel 
both in the field and in Washington to 
handle the cases ultimately on a virtually 
current basis. 

But 
money, 


hiring more people requires more 


more federal 
agency has to demonstrate to Congress that 
it can put additional funds to good 
Ironically, the opportunity to do 


and to get money a 


use. 


R 
Joard’s 


this came as a result of a cut in its appro 


priation for personnel in fiscal 1952, when 
it had cut its staff from 1,400 to 1,100, or 
about 20 per cent. Faced with this drastic 
cut in personnel, the Board members de- 
cided that, rather than let both representa- 
tion cases and unfair labor practice cases 
fall further in arrears, they should adopt a 
policy of giving priority to processing repre- 
sentation cases. At the same time, they 
took steps to speed the processing of these 
cases by simplifying decisional forms used 
in those cases which presented no novel 
issues. The Board also delegated to regional 
directors authority to issue certifications, 
thus eliminating the necessity of further 
processing any of these cases in Washington. 

Meantime, General Counsel Bott also 
went to work on field procedures in repre- 
sentation cases. He achieved spectacular 
results. In 1951 he had established the 
Committee on Case Handling, made up of 
field staff members. This committee came 
up with ideas for numerous time-saving 
changes in field procedures in these cases. 
So, early in 1952, the General Counsel was 
able to put into effect a series of new pro- 
cedures. Result: The average time required 
between the filing of a petition and the 
issuance of a notice of hearing in such 
cases dropped from 41 days to an average 
of 19 days by June, 1952. By March, 1953, 
this time had been cut to three days, where 
it still stands—a reduction of 92 per cent. 


At the decisional end in Washington, the 
cut was not so spectacular, but it was 
equally steady. Between July 1, 1951, and 
May, 1953, the five-member Board had cut 
the time it took to decide representation 
cases from an average of 59 days to 37 days. 
This was a cut of 37 per cent. 

Over all, the average time required to 
process a contested representation case was 
cut from the 1946-1947 average of 151 days 
to 69 days by the end of 1952. Since then, 
the time required on these cases has been 
steadily cut to the May, 1953, rate of 54 
days, another all-time record. Moreover, 
the agency is on a current basis in handling 
representation cases, with a backlog of only 


Rank and File 


Rocco C. Siciliano is the newest 
Assistant Secretary of Labor under 
Martin P. Durkin in President Eisen- 
hower's cabinet. Born in Utah, Mr. 
Siciliano also spent most of his life 
there. At present he is a resident 
of illinois. The young (31) lawyer 
was assistant secretary and treasurer 
and labor relations supervisor of an 
oil company, with which he had been 
associated since 1950, at the time of 
his selection for the high govern- 
ment post. Before that he was a 
member of the NLRB staff. 





about 2,000 cases or a little a fifth of 


an ordinary year’s filings. 


over 


This 1952 demonstration apparently con- 
vinced because for fiscal 1953 
they voted the agency an additional $700,000 
to launch a 


Congress, 


program to do a 
Late 
the agency began hiring additional 


three-year | 


similar job on unfair practice cases 
in 1952, 
field and 
this program. The training of new people 
at NLRB, like everywhere else, takes time. 
A new 
put on away 
because they are ordinarily complicated and 
often involve delicate questions of evidence 


Washington people to carry out 


attorney or investigator cannot be 


unfair practice cases right 


So usually a new man is broken in on repre- 
sentation much simpler 
liability for 


cases, W hich are 


Even there, however, he is a 
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a while until he learns the ropes. But early 
this year, the results began to show. 
Limits on time cuts.—There is, of course, 
a minimum below which the time con- 
sumed in handling of cases cannot be cut. 
This is particularly true in unfair labor 
practice cases, which -have the nature of 
a trial. Fairness and the “due process of 
law” which federal government agencies 
must observe require that the parties be 
given adequate time to prepare their cases, 
present witnesses and make arguments. 
For instance, the statute requires that, after 
an intermediate report issues, the parties 
be given at least 20 days in which to appeal 





to the people whom they represent, to 
spend enough time on each case to deter- 
mine its facts and issues fully and fairly. 
Moreover, mistakes in the handling of cases 
at any level may very well lead to expensive 
and unnecessary litigation in the 
In their efforts to speed up case handling, 
the Board members and General Counsel 
30tt have endeavored to keep these con- 
siderations clearly before them in weighing 
the advisability of every proposal to shorten 
procedures. 


courts. 


Outlook for the future——Granted a con- 
tinued appropriation between $9.25 million 
and $9.5 miliion, the General Counsel and 


to the Board members. the Board feel that the three-year program 
will Not only will they be 
able to maintain the present levels of case 
production, but they will be further able 


Furthermore, the General Counsel's in- be successful. 
vestigators, the trial examiners, and the 


Board members all owe it to the parties and 


United Press Photo 


The Executive Council of the American Federation of Labor met in Chicago last month 
to plan for the annual convention of the AFL which opens September 21 in St. Louis. 
The three members of the council shown here, left to right, are: William G. Schnitzler, 
AFL secretary-treasurer; AFL President George Meany; and William L. Hutcheson, AFL 


vice president. Among other actions, the council reviewed the first session of the 
Eighty-third Congress, approved plans for a memorial to the late AFL President William 
Green, examined developments in national and international affairs caused by the 
Korean truce and the forthcoming Big Four conferences, suspended the International 
Longshoremen’s Association for failure to clean up the union and ratified the no-raiding 
agreement with the ClO which had been negotiated earlier by a joint AFL-CIO peace 
committee. This latter action displeased Mr. Hutcheson, who wanted certain intra-AFL 
problems dealt with prior to the ClO peacemaking gesture. When the council disagreed 
with him, he withdrew his powerful union—United Brotherhood of Carpenters & Joiners 
of America—from the AFL. 
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to make some additional reductions in time 
for all types of cases, whether they are 
settled by agreement of the parties or are 
the subject of controversy which can be 
settled through a Board or court 
decision. 


only 


Unions Have Vital Role 
in American Economy 


Professor Slichter praises labor for its 
part in helping the nation prosper. 


American unions are playing an important 
part in the economic development of the 
United States, according to Professor Sum- 
ner Slichter of Harvard University, who was 
quoted in the July Typographical Journal 
as follows: 

“The U. S. possesses a large and power- 
ful trade union movement which is con- 
cerned with the immediate betterment of 
the conditions of its members and which is 
pragmatic in the pursuit of its objectives. 

“The American trade unions are just as 
distinctively American as is American busi- 
ness, Their objectives and methods mirror 
the practicality and the optimism of Ameri- 
can culture, the strong faith that this is an 
expanding universe, and that the key to the 
better life is growth, innovation and invention. 

“Trade unions have made for better man- 
agement of industry because they have been 
able to question the decisions of manage- 
ment. Hence, they have forced manage- 
ments to base their decisions on policies 
and on facts. 

“Trade unions have introduced a system 
of industrial jurisprudence into industry 
which gives workers rights as against man- 
agements. 

“Trade unions have subjected manage- 
ments to strong pressure to raise wages and 
have thus stimulated managements to at- 
tempt to hold down labor costs by making 
improvements in methods of production. 

“Thus trade unions have indirectly tended 
to raise the productivity of the economy and 
the level of consumption, Trade unions, of 
course, would not have been able to produce 
these results were management not strongly 
determined to operate their enterprises prof- 
itably—if managers were not willing to in- 
crease their efforts to keep down labor costs 
whenever money wages increased. 

“Most important of all, trade unions in- 
crease the sense of participation by workers 
(even by nonmembers) in the life of the 
community. In this day and age, when 
many countries are torn by internal strife, 


Rank and File 


Philip Ray Rodgers is the newest 
member of the National Labor Rela- 
tions Board. He was named by Presi- 
dent Eisenhower to succeed John M. 
Houston, and began a full five-year 
term on August 27. Mr. Rodgers 
was staff director for the Senate 
Committee on Labor and Public Wel- 
fare at the time of his appointment. 
He served the same committee as 
chief clerk in the Eightieth Congress, 
and as minority clerk in the Eighty- 
first and Eighty-second Congresses. 





the influence of trade unions is strengthen 
ing the ties that hold the community to 
gether. Trade unions add to the workers’ 
sense of participation in various ways. 
“Certainly, when the workers read in the 
newspapers of a wage agreement being nego- 
tiated in the coal industry, the rubber indus- 
try, or the steel industry, employes in all 
industries must feel a sort of vicarious par 
ticipation in running the country.” 


CIO Hires Radio Newsman 


John W. Vandercook will broadcast 
daily commentary on 150 stations. 


A meri- 
present a 


The CIO has contracted with the 
can Broadcasting Company to 
52-week daily news commentary over 150 
radio stations featuring John W. Vander 
cook, The 15-minute program will originate 
in New York and Washington 
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tion not be oppressive, if it is to be upheld 
as calculated to effectuate a policy of the 
Act.” The Seven-Up Bottling company so 
claimed, alleging oppressiveness in applica- 
tion because it operated a seasonal] business, 
its employees earning 
three times as much in 
the first and last quarters 
of the year as in the 
second and third, so that 
quarterly calculation, 
without taking these facts 
into consideration, would 
be unjust. 

This is the sole point 
of the case on which the 
Supreme Court rejected 
the Board’s views,” for 
that body contended that 
the company’s objections 
should be urged after the 
order was sustained. But, 
responded the Court, this 
meant that a Board-com- 
pany disagreement could 
be resolved “only in the 
course of contempt pro- 
ceedings and at the risk 
involved in them. We do not think contempt 
proceedings are appropriate for the settlement 
of such an issue. Indeed, the Board’s 
pre-W oolworth formula was adapted to vary- 
ing circumstances as a result of proceed- 
ings had before the Board prior to the is- 
suance of orders, ... We assume that the 
Woolworth formula will be applied in like 


718 


manner, 


ble federal 


sional 


and their 


ridor 


% In Federal Trade Commission v, Rubberoid 
Company, 72 S. Ct. 800, 803, a majority of the 
Court felt that ‘Orders of the Federal Trade 
Commission are not intended to impose criminal 
punishment or exact compensatory damages for 
Past acts, but to prevent illegal practices in 
the future. In carrying out this function the 
Commission is not limited to prohibiting the 
illegal practice in the precise form in which 
it is found to have existed in the past. If the 
Commission is to attain the objectives Congress 
envisioned, it cannot be required to confine its 
road block to the narrow lane the transgressor 
has traveled; it must be allowed effectively to 
close all roads to the prohibited goa', so that 
its order may not be by-passed with impunity. 
Moreover, ‘{t]he Commission has wide discre- 
tion in its choice of a remedy deemed adequate 
to cope with the unlawful practices’ disclosed. 
. . . Congress placed the primary responsibility 
for fashioning such orders upon the Commis- 
sion, and Congress expected the Commission to 
exercise a special competence in formulating 
remedies to deal with problems in the general 
sphere of competitive practices. Therefore we 
have said that ‘the courts will not interfere 
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Another article by Professor Forkosch, 
on the subject of ‘‘The Revival of 
the Sherman Act and Its Application 
to Labor Organizations,"’ will appear 
in a forthcoming issue of the Journal. 
Sample statement: 

Guordia Act is not 
and all-inclusive shield, nor does the 
Taft-Hartley Act pre-empt the possi- 
approaches 
against certain union conduct. It is 
only through a statutory or deci- 
enumeration of proscribed 
and permissive activities that unions 
members 
of conduct which may be 
trod without legal fear." 


The Seven-Up Bottling case thus presents a 
picture of Board molding of orders, within 
statutory powers delegated through grants, and 
statutory limits enunciated through standards, 
so as to effectuate the policies expressed by the 
Congress. In such fashion- 
ing of orders the Board 
may call its back- 
ground, gleaned in other 
cases, that its 
tion of experience which 


upon 


so “intul- 
outruns analysis and sums 
up 
tangled impressions” can 


many unnamed and 


“The Norris-La- 


@ total jot be explicitly and quan 
titatively forth. The 


fashioning of orders, for 


set 


directed these legislative purposes, 
and within these statutory 
and judicial limitations, is 
peculiarly within the 
Board’s competence. The 
application of such fash- 
ioned orders may be gen- 
eral, that is, there need not 
be particular proof in each 
that such new 

order is The 
limitations upon this application, aside from 
those set forth above, are, however, two- 
fold: first, that all old and 
must have a basis in fact in each case; and, 
second, that this particular back-pay type ot 


find a _ cor- 


case 
required. 


orders, new, 


order must be adapted to varying circum- 

prior to issuance, where an 
oppressive situation might result.” It 
not be left for later contempt proceedings 
except where the remedy selected has no rea- 
sonable relation to the unlawful practices found 
to exist’.”’ 

17In this case, however, the Court held that 
the company could not now complain on this 
score for it had not made proper objection 
before the Board and, under Sec. 10(e) of the 
act, had therefore waived such exception or 
objection (73 S. Ct. at p. 290). The company 
was therefore required to follow the Board’s 
desired procedure but all other employers, in 
future cases, are not, either because the Board 
will permit the objection initially, or else the 
courts will require it when appropriately urged 

873 S. Ct. at p. 299. The company’s final 
objection, that Congressional re-enactment in 
1947 of the Wagner language, when the Board's 
pre-Woolworth formula was being utilized, 
thereby froze that formula so long as the act 
remained unchanged, was also rejected. 

% This, of course, throws the burden of proof 
upon the employer or union to show such 
oppressive situation does exist. On this score 
the substantial evidence rule may likewise be 
applied. . 


its 


stances 
must 
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A LOOK BACK 


—to September 29, 1640 


ry. 

l HE ABILITY to do a skilled job, 
to achieve journeyman standards of artisanship and craftsman- 
ship, comes to a workman only after long and careful training. 
\pprenticeship programs are an important part of the training 
of the modern skilled worker, as they have been for centuries. 
Like everything else connected with industry, however, appren- 
ticeship training has improved greaily over the years. 


Or COURSE the contents of ap- 
prenticeship agreements differ quite drastically from those of, 
say, colonial times. Some idea of the quaint status of the ap- 
prentice of old may be gleaned from an old “indenture” quoted 
in the April, 1953 Corning Glassmaker: 

“Know all men that [, Thomas Millard, with the Consent 
of Henry Wolcott of Windsor unto whose custody & care and 
at whose charge | was brought over out of England into New 
England, doe bynd myself as an apprentise for eight yeeres to 
serve William Pynchone of Springfield, his heires & assigns 
in all manner of lawful employmt unto the tull ext of eight 
veeres beginninge the 29 day of September 1640 & the said Wil 
liam doth condition to find the said Thomas meat, drinke & 
Clothing fitting such an apprentise & at the end of his tyme one 
new sute of apparell & forty shillings 

Another such agreement, quoted in Somervell’s /ndustrial 
Peace In Our Time, said that the apprentice “shall well and 
faithfull serve the aforesaid John Gibbs and Agnes his wife as 
his masters and lords, shall keep their secrets, shall everywhere 
willingly do their lawful and honourable commands . . . And 
the aforesaid . . . shall teach, train and inform . . . their ap- 
prentice . . . in the craft of fishing in the best way they know 
chastising him duly and finding for the same John their appren- 
tice food, clothing, linen and woollen and shoes sufficiently as 
befits such an apprentice . . . . And at the end of the term 


John Goffe shall have . . . 20s. sterling without fraud 


A BOUT a quarter of a million Amer 
icans are in supervised apprentice training programs this year. 


On the average they spend four years in learning their trades. 
On-the-job training is combined with classroom instruction, 
Pay is good, The workweek is 40 hours long. We have long 
since learned that it is neither politic nor efficient to subject 
our apprentices to the status afforded Millard and Goffe. 
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